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INTRODUCTION 


Although prostitution has been found in virtually every society, the attitude toward 
prostitution shown by a particular society changes and changes again over the years. In 


Canada today, there is intense debate about prostitution and the appropriate means to 
deal with it. 


The increased appearance of prostitutes in public places, particularly in the residential 
areas of some Canadian cities, has led some of the residents of those areas to press local 


governments and police to stop the activities of these prostitutes. 


A closer look quickly reveals that there is much more than meets the eye, however. The 
question of who is actually engaged in the activities arises, for clearly it is not only the 
prostitutes themselves. There are pimps in some cases and there are always customers. 
A citizen who wants prostitution to disappear from sight, or to cease to exist totally, soon 
learns that it is no simple matter to accomplish. Citizens may expect the police to "clean 
out" an area, to arrest the prostitutes and put them in jail, but the police may reply that 
the law does not provide clear guidelines on what acts are illegal. Should they 
concentrate on the sellers of sexual acts, or the buyers, or both equally? What rights do 


the prostitutes have and what rights do their customers have? 


Even if the activities of prostitution are eradicated in one place they will spring up in 
another, for there never seems to be a shortage of prostitutes or customers. Thus another 
round begins in a new area, or city, or province, or a new chain of events begins at the 


federal level. 


For an issue as much discussed as prostitution, there is surprisingly little agreement on 
what it is, or even if it is a problem. Society does not avoid the issue, however. Federal, 
provincial and municipal laws have been made and remade for the definition and control 
of prostitution. Courts have tried to arrive at reasonable interpretations of these laws. 
Police are expected to enforce the existing laws effectively. Citizens put forward their 
complaints when faced with the spread of prostitution and related activities into 
residential and business areas. Citizens in general express varied opinions on the nature 


of prostitution, its legal status and the enforcement of laws against certain aspects of it. 


The prostitutes themselves also have a stake in the debate. There is in Canada at least 
one advocacy group whose membership includes prostitutes, ex-prostitutes and others who 
are concerned with the rights of prostitutes and who work to make their perspectives 


known and understood by the public. 


The Canadian Advisory Council on the Status of Women, concerned as it is with the 
economic and social well-being of all women, has prepared this review of the phenomenon 
of prostitution. While relatively few women earn their living as prostitutes, their relative 
poverty and limited options are shared by many other women in our society. Dependence 
on male-defined standards of sexual attractiveness and social desirability is shared by all 
women. The physical violence that is visited upon prostitutes with near impunity for the 
assailant is an everyday threat to a far greater number of women within their marriages 


or their homes. 


The double standard of sexual morality which is still in evidence in our society, with some 
women good enough to marry and others bad enough to pay, puts all women on one or the 
other side of the dichotomy. The double standard of the law until very recently regarded 
prostitution as solely the responsibility of the woman and blamed her for an intricate set 
of relationships over many of which she has little or no control. Its enforcement still 


often touches only the women. 


The studies which have examined prostitution have for the most part limited themselves 
to one segment of the participants — the prostitutes themselves. The implication is that 
the prostitutes somehow cause prostitution and that changing prostitutes would change 
prostitution. This argument is also used to support the double standard of morality and 
treatment under the law which women experience. Prostitutes are blamed for 
prostitution, just as single parent women who must work outside the home for pay are 
blamed for family instability. It is a familiar reversal of cause and effect, with women 
being given much of the blame and few of the benefits for living life as they do and as so 


many must. 


The traditional basis for disapproval of prostitutes has been moral: it was evil to engage 
in sexual activity outside marriage and for pay. A strong dauble standard has been 
applied, with the woman who prostituted herself being held responsible for the whole 


enterprise while the customer was seen as engaging in understandable if not laudable 
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behaviour. Strong disapproval was directed toward the Procurers who led women into 


prostitution; the pimps who lived off them were also socially stigmatized, although far 
less often punished for their actions. 


Sometimes the prostitute's "guilt" was mitigated in the public eye if it was understood 
(and it rarely was) that unfortunate circumstances may have left her with little 
alternative but the life of the streets. Sometimes, too, there was tolerance for the 
"educational" role of the prostitute-with-heart-of-gold who initiated a young man into 


adult sexuality. 


These simplistic approaches to prostitution and to the treatment of prostitutes are no 
longer acceptable. Moral indignation over the activities of only one group of actors in the 
world of prostitution is at the very least unfair. Where the laws are inequitable in their 
aims, or unevenly applied, the injustice is greatly compounded. The idea that prostitution 
is just a matter of buying the services of a woman to achieve sexual release is far too 
narrow a view of the activity and those involved in it. The nature of prostitution must be 


examined in a broader context. 


First, prostitution is not an exchange between equals. Men, who as a group still hold most 
of the positions of social, economic and political power in our society, buy services from 
the less powerful: women (often poor, young or under-educated women), and male and 
female adolescents or children. The sellers have little or no defence against the risks of 
physical or sexual abuse or of economic exploitation. They have low social status, and if 
prostitution results in legal action they have the added social and economic problems that 
come with having a police record. The buyer, on the other hand, is not usually identifiable 
as a user of prostitutes so he is in little danger of social disapproval. Furthermore, he has 
the money: as a group, buyers do not depend on sellers for their income, while sellers 
generally do depend on buyers. This economic dependence reinforces the social 


vulnerability that prostitutes experience. 


Second, it is not even clear that the exchange is sexual, or predominantly sexual. If by 
sexual acts we mean orgasm only, then for the male what happens with a prostitute is a 
sexual act. But if sexuality includes some idea of mutual sexual gratification, even at as 
simple a level as both partners wanting to have orgasms and having them, then 


prostitution definitely is not sexual. It is true that the efforts of the customer and 


prostitute are directed toward the customer's ejaculation, but as will be seen in a later 
chapter, the time taken from the negotiation of the act to its completion is usually a 
matter of a few minutes. The setting is a car or alley or an anonymous room, with the 
prostitute consciously keeping as great a physical and psychological distance as possible 
from the customer. What the customer thinks or feels has not been documented, but it 
may well be that it is precisely the anonymity and impersonality that appeal to him, 
because of the social safety they ensure, and because with no obligation to know the 
seller's sexual or social needs he can imbue the prostitute with any qualities he wishes for 
those few moments. Today, the concept of sexuality is understood to encompass much 
more than orgasms (and one-sided ones at that). In this context, the sexual aspect of 

prostitution, which is characterized by brevity, impersonality and inequality, can hardly | 


be seen as truly sexual at all. 


Third, there are far more participants in prostitution than prostitutes and their customers 
(the latter presumably far outnumbering the former). There are those who directly profit 
from the activities of prostitution — pimps, owners or managers of the places where 
prostitution takes place, people who put customers in touch with prostitutes (bellhops in 
certain hotels, some taxi drivers, etc.). All break existing laws but rarely are charged 
accordingly. There are others involved with the world of prostitution who do not profit 
from it. They include regulators such as the police, lawmakers and courts, whose 
activities impinge upon the world of prostitution. There are also the lawyers who help 
prostitutes through the legal system and doctors who may be asked to treat them when 
they have contracted diseases, or have been physically abused in the course of their work, 


or if they need abortions. 


The public, too, plays a part. Public attitudes contribute to the treatment society affords 
to the participants in prostitution. Of course the members of the public are not united in 
their opinions about prostitution or about what, if anything, should be done about it. This 
diversity of opinion is reflected in our laws and the enforcement of them, just as it is 


reflected in our often contradictory attitudes toward the people involved in prostitution. 


Today prostitution is the focus of substantial public interest and controversy. The 
Canadian Advisory Council on the Status of Women has undertaken this report to 
contribute to an enlightened debate on prostitution in our society. The Council has a 


particular interest in the subject of prostitution for several reasons. As part of its 


mandate, the Council provides information to the public on matters of concern to women. 
Because the great majority of adult prostitutes are women, and because it is prostitute 
women who are most often subjected to legal action rather than the other much more 
numerous participants in prostitution, the Council must examine both the question of 
women's participation in prostitution and the unequal treatment of women under the law 


in this regard. 


For whatever reasons women become prostitutes, it is assumed that prostitution offers 
prostitute women a necessary or, among existing alternatives, a desirable way to earn a 
living at a particular point in their lives. This report will examine the nature of 
Prostitution and the factors that concentrate the social, physical and legal risks and 
consequences of prostitution upon the woman, rather than upon the others who patronize 


her or otherwise profit from her activities. 


A wider issue related to prostitution draws the attention of the Council: the 
commercialization of sexuality in prostitution, the turning of sexually-related behaviour 
into a commodity. Commercialized, depersonalized and one-sided sexuality pervades our 
society, appearing as it does in advertising, in fashion, and in subtle and blatant standards 
of beauty, attractiveness and desirability for women (standards which are not set by 
women and which few women can meet). Prostitution is an extreme case of this, with its 
explicit bargaining of price-for-service, with the emphasis upon youthfulness (youth is at a 
premium even though customers can be and are of any age) and upon obvious and 


stereotypical ideas of female attractiveness. 


As will be shown in this study, the typical exchange between prostitute and customer is 
socially asymmetrical, brief, impersonal and cash-based. Regardless of the individual 
motivations of the people involved in an act of prostitution, the larger question remains: 
what kind of society creates a situation where these exchanges are necessary? For the 
prostitute they are likely to be an economic necessity, for the customer a matter of 


preference, perhaps because of their impersonality. 


Our society still suffers greatly from rigid concepts of sex roles. Women's work is still 
massively undervalued. Women are still largely confined to the edges of economic and 
political power. They are the subject of the most depersonalizing and brutal treatment in 


pornography. In everyday life tens of thousands of women each year are assaulted within 


their marriages, and there are few women who have not feared for their safety even in 
their own neighbourhoods. All of these conditions relate to prostitution in the sense that 
prostitution is a direct result, and a perpetuation, of the general demeaning of women's 


situation in society. 


In the short run, it must be recognized that for prostitutes their work is a way of making a 
living. Applying legal constraints to them alone cannot be justified, nor has it ever 
reduced the occurrence of prostitution. In the short run, consideration must be given to 
reducing the unfair treatment of prostitutes and strengthening the sanctions against those 
who exploit them. At the same time, the perspective of the public must be considered, 
especially the views of members of the public whose lives are disrupted by activities 


associated with prostitution. 


In the long run, if our society wants to eradicate prostitution it must find ways to 
eradicate unequal, depersonalized relationships among all people, to end sexual 
stereotyping and the commoditization of sexual acts. Economic, political and social 
inequities between men and women will have to end. The fact that such a utopian society 
is a long way away should not discourage serious attempts to understand prostitution and 


to react in an enlightened way to it. This report is part of an attempt to do that. 


CHAPTER 1 
CANADIAN PROSTITUTION LAW 1839 to 1972* 


A study of the history of Canadian Prostitution law reveals three main approaches: 
regulation, prohibition and rehabilitation. The Proponents of regulation believed that 
prostitution should be recognized as a necessary social evil but regulated to contain its 
worst side effects, including venereal disease. Proponents of prohibition believed that 
prostitution should be eradicated, and they wanted criminal law to serve as a tool to root 
out prostitution and all the activities related to it. Those in favour of the rehabilitative 
approach believed that individual prostitutes should be rehabilitated to dry up the supply 
of labour necessary for the continuation of the trade in women. Each approach was tried 
in some form or other, while feminists, social reformers and government officials all 
vigorously debated which one was preferable. All of these legislative schemes were 
doomed to failure, however, because they were interlaced with class, race, and most 


significantly, sex discrimination. 


I. Early Legislation 


The earliest legislation on prostitution grew out of general vagrancy statutes which were 
designed to remove indigents and other undesirables from the streets.! Lower Canada 
was the first to enact a comprehensive statute dealing with prostitution in 1839. Police 
were authorized to apprehend "all common prostitutes or night walkers wandering in the 
fields, public streets or highways, not giving a satisfactory account of themselves." 
Persons "in the habit of frequenting houses of ill-fame" could also be arrested if they 
failed to give a "satisfactory account" of themselves.2 In 1858, some time after Lower 
Canada and Upper Canada were united to form the Province of Canada, much of this 
legislation was extended to the united territory. The police were also authorized to arrest 


inmates of bawdy houses.2 


Although the criminal law in Canada was usually modelled upon English precedents, 
Canadian law was significantly harsher in its treatment of prostitutes. In Canada if a 


prostitute was found in a public place, she could be punished merely for being a prostitute. 


* Prepared by Constance Backhouse, Faculty of Law, University of Western Ontario. 
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In large measure it was the "status" of being a prostitute that was unlawful. In contrast, 
English law permitted the arrest of prostitutes only when they were found wandering in 
public areas "and behaving in a riotous or indecent manner," or "annoy(ing) ... inhabitants 


or passengers."4 Specific offensive behaviour was a prerequisite for detention in England. 


Il. Regulation 


The most notorious chapter in the history of legislation about prostitution involved the 
Contagious Diseases Act. In 1865, the united provinces of Upper and Lower Canada 
passed "An Act for the prevention of contagious diseases at certain Military and Naval © 
Stations in this Province."> Designed to protect military men from venereal disease, the 
statute authorized the detention of diseased prostitutes for up to three months at 
certified hospitals. Anyone could set the machinery of the act in motion by swearing 
before a justice of the peace that a prostitute who was suffering from venereal disease 
was plying her trade in one of the areas covered by the act. A police constable would 
locate the woman who could then choose to submit voluntarily for a medical examination 
or be arrested. The statute was virtually an exact duplicate of an English act by the same 


name passed in 1864.6 


These acts had been lobbied for by a group of upper class male doctors, military officers 
and politicians in England, who accepted the principle that prostitution was an inevitable, 
even necessary social evil. Regulation was the best approach, they believed, to begin to 
minimize the negative effects of contagious disease. Middle and upper class women soon 
organized in England to fight for the repeal of this legislation. They argued that the acts 
amounted to state recognition of vice, a blatantly immoral position. They also attacked 
the legislation as an infringement of personal liberty, and pointed to numerous cases 
where innocent women had been arrested and subjected to humiliating medical examina- 
tions. They argued that the legislation was a glaring example of class discrimination, in 
that lower class women were molested by the law so rich gentlemen could be "guaranteed" 


their prostitutes were free frorn disease. 


Most critical was the issue of sex discrimination. By 1859 most regiments of the British 
army had abandoned compulsory examination of soldiers for venereal disease, chiefly 


because it was held to be distasteful to medical officers. Women's lobby groups 


denounced the acts for punishing "the sex who are the victims of vice" and leaving 
unpunished "the sex who are the main cause both of vice and its dreaded consequences."” 
Debate also raged over the medical efficacy of the acts. Although both sides cited 
medical statistics to support their claims, it was not until the twentieth century that 
effective medical remedies were discovered for venereal disease. Indeed, although 
doctors often bragged that they could complete the internal vaginal examination of a 
prostitute and fill out the necessary papers within three minutes, their failure to sterilize 


their instruments may have spread venereal disease still further.8 


Although the controversy over the usefulness of these acts raged in England, generating 
more than 500 books and pamphlets, almost 20,000 petitions bearing more than two 
million names, and more than 900 public meetings, it took until 1886 for the opponents of 
the legislation to secure its repeal.? The Canadian debate was much milder. There was 
apparently no controversy over the initial passage of the Canadian act, and knowledge of 
its existence was not widespread. However two contemporary newspapers did argue over 
the system of regulation; the Toronto Daily Telegraph endorsed the act, while the Toronto 
Globe decried it as a scheme to "nurture" prostitution, which would permit the "extension 
of the sin and its attendant evils a thousand fold."!0 The legislation was apparently never 
enforced in Canada, however, since no hospitals were ever certified to detain diseased 
prostitutes.!1 When first enacted, the statute had specified that it would continue in 
force for only five years. Without much discussion or debate, the statute expired in 


September 1870 and was never reintroduced. 


Proponents of regulation continued to make their voices heard in later years, however. 
Such diverse groups as authors of the prominent medical journal, The Canada Lancet, and 
the eccentric journalist, C.S. Clark, called for reintroduction of this approach. Indeed, 
stating that houses of prostitution were "absolutely necessary," C.S. Clark wrote in his 
1898 book, Of Toronto the Good: "I contend that some system of licencing or inspecting 
should prevail in every city in America."!2 Such notable Montrealers as Archbishop 
Bruchesi, Bishop Bond, Judge Desnoyers, Recorder De Montigny and E.L. Bond, President 
of the Citizens' League, agreed. They appeared before City Council in 1898 to ask for 
compulsory medical inspection of inmates of houses of ill-fame.!3 These requests were 
denied; Canadian legislators did not wish to become caught in the middle of such 


antagonistic public debates as had occurred in England. 


Il. Prohibition 


Victorious in their campaign to repeal the regulatory approach, reform groups now turned 
their attention to an attempt to prohibit prostitution. They wanted the profession that 
required women to sell access to their bodies to be strictly outlawed as repugnant to 
society. In response to this pressure, many Canadian municipalities passed by-laws 
suppressing prostitutes, houses of prostitution, their inmates and frequenters.!4 However 
it was the federal government, newly created in 1867, which played the dominant 


legislative role. 


In 1867, Parliament passed "An Act respecting Offences against the Person," which - 
prohibited all persons from procuring the defilement of women under the age of 21, by 
false pretences, representations or other fraudulent means.!> That same year, "An Act 
respecting Vagrants" was also passed, which condemned all vagrants and disorderly 
persons to a maximum of two months imprisonment, fifty dollars, or both. Vagrants were 


defined to include: 


1) all common prostitutes or night walkers wandering in the fields, public streets or 
highways, lanes or places of public meeting or gathering of people, not giving a 


satisfactory account of themselves; 


2) all keepers of bawdy houses and houses of ill-fame, or houses for the resort of 
prostitutes, and persons in the habit of frequenting such houses, not giving a 


satisfactory account of themselves; and 


3) all persons who have no peaceable profession or calling to maintain themselves by, 


but who do for the most part support themselves by ... the avails of prostitution. !é 


As can be seen, prostitution remained a "status" offence, which did not require overt 
activity or behaviour before conviction. In addition, the net was widening. Now 
prostitutes could be arrested for attending public meetings or gatherings as well as for 
being on the streets. Keepers and frequenters of bawdy houses were liable to arrest, and 
for the first time persons living off the avails of prostitution were subject to penalty. 


Presumably Parliament meant to attach the activities of pimps with this last section. In 
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1874 and 1881, the Vagrancy Act was amended to increase the penalties involved to a 
maximum of six months at hard labour.!7 


These statutory measures did not satisfy the most dedicated of moral reformers, who 
began to demand more legislation in the 1880's and 90's to protect innocent young women 
from sexual exploitation. International attention was directed to the existence of "white 
slavery," a term coined to describe the traffic in women and the conspiracy to entrap 
them into serving in brothels in Europe, England and North America. Montreal was cited 
as one of the many ports of entry for the white slave trade. One poignant example 
involved a seventeen-year-old French woman who was induced to leave her job in Paris to 
accompany a man named Emil Chaillet to Montreal. When he promised to marry her, she 
travelled to Canada with him, posing as his wife. Instead Chaillet installed her in a 
brothel in Montreal where he forced her to live as a prostitute for seven months. 
Preventing her from communicating with her family back in France, he physically abused 
her and forced her to give him all the money she earned, which she estimated at more 
than $2,000.18 


Outraged citizens demanded more legislative action. In 1882, an Ontario Grand Jury 
recommended that imprisonment as well as a fine should be inflicted on keepers of bawdy 
houses, that the present laws should be strictly enforced, and that every publicity should 
be given to the names of those who frequented brothels. Urging the government and 
judiciary to take more action, the grand jurors decried the growing immorality: "From 
the vast increase of the social evil the foundation of the social system is being threatened 
and a lasting blot left upon the fair name of Canada. Let our Judges and Legislators use 
every means to have it removed."19 D.A. Watt, a Montrealer who headed the Society for 
the Protection of Women and Children, also lobbied for more legislation. After hearing 
his appeal, the Presbyterian Church of Canada sent a directive to Parliament: "Your 
petitioners believe that a large number of women are annually ruined and go down to 
premature graves for want of legal protection. The protection now given to women and 


girls should be enlarged and extended. . 20 


The Canadian government responded in 1886. "An Act respecting Offences against Public 
Morals and Public Convenience" created several new offences. Householders were 
prohibited from allowing women under 16 years to resort there for the purpose of 


"unlawful carnal knowledge"; it was made an offence to entice a woman to a brothel for 
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the purpose of prostitution, or to knowingly conceal her in such a house. Men were 
forbidden to seduce and have illicit connection with any woman of previously chaste 
character who was above the age of 12 and under the age of 16. The provisions regarding 
bawdy houses were reenacted, with additional prohibitions against being an inmate of such 
a house.2! When the Criminal Code was enacted in 1892, Parliament took even more 
measures to attack prostitution. The federal government adopted an English statute 
against procuring women for unlawful carnal connection, it was made unlawful for parents 
or guardians to encourage the defilement of their daughters or wards, and a new offence 


of conspiracy to defile was created.22 


The reformers who lobbied for this legislation wanted to see prostitution eradicated. No 
stone was left unturned. The wide-ranging enactments covered prostitutes inside and 
outside brothels, brothel! customers, brothel landlords, brothel madams, and all of those 
who contributed to the trade in female sexuality or lived off its financial reward. This 
was the legislative picture that would remain in place for more than a century. The 
majority of statutory amendments in the twentieth century did no more than add a few 
new peripheral offences against prostitution-related activities and fine-tune the 


penalties. 2? 


Yet this massive legal system of prohibition would fail in its mission; the seeds of its 
demise were embodied in its enforcement. Theoretically the legislation applied to all 
classes, all races and both sexes but an investigation of the records of the Toronto Gaol 
Register between 1840 and 1900 reveals that the majority of the people convicted under 
these acts were financially impoverished, generally illiterate, frequently immigrant, and 
overwhelmingly female.24 Convictions against female prostitutes and madams, most of 
whom were unable to pay even minimal fines, did far less to eliminate prostitution than 
would have occurred if the laws had been applied to the male customers and the true 
financial profiteers, such as those who owned the property on which brothels operated and 
those who procured women for the business of prostitution. The prohibitive approach was 
never really given a fair chance; prostitution could never be eradicated by laws that were 


only directed toward the least powerful links in the chain. 
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IV. Judicial Interpretation 


Part of the responsibility for the failure of the prohibitive approach must also be 
attributed to the judiciary. A small number of the Persons convicted of prostitution- 


related offences had the financial ability and good connections to retain prominent 
criminal defence lawyers and have their case appealed. The judges of the higher courts, 
exhibiting serious concern about the negative effects on personal liberties of the legal 
restrictions on prostitution, tended to give a very narrow reading to the criminal law. 
Discharging many of the prisoners convicted at the lower adjudicative levels, they made a 
sharp distinction between private activities and public laws. They insisted that 
prostitutes and those connected with their trade should be free from arbitrary arrest and 
permitted to go about their private lives as unhampered as possible by the intrusion of the 


criminal law. 


One of the best examples of this narrow judicial interpretation was the case of Regina v. 
Levecque.2> Victoria Levecque had been convicted in 1870 by the police magistrate of 
Ottawa of being a common prostitute wandering in the public streets and unable to give a 
"satisfactory account of herself." Levecque retained Mr. Harrison, Q.C., who argued for 
her discharge before the Court of Queen's Bench of Upper Canada. Mr. Justice Adam 
Wilson overturned the conviction because the evidence had not shown that Levecque was 
in a public place, that she was a prostitute, or that she had been asked to give a 
Satisfactory account of herself. She might have been "rightly or excusably wandering in 
the streets, as she had the right to do, in like manner and for like purpose as any other 
person," he stated. "She cannot suppose she is taken up for wandering in the streets, 
though she is a common prostitute, so long as she is conducting herself harmlessly and 


decently, and just as other people are conducting themselves."26 


The restrictive approach in interpretation was also evident in Quebec. Regina v. Gareau 
involved a charge in 1891 of keeping a disorderly house on Dominique Street in 
Montreal.27 B.A.T. De Montigny, the Recorder of Montreal, had convicted Gareau, who 
was the kept mistress of an unnamed man who paid for her upkeep in this particular house. 
Chief Justice Sir A.A. Dorion, speaking for the Court of Appeal of Quebec, quashed the 
conviction, finding that illicit intercourse with one man alone did not constitute 
prostitution within the meaning of the act. Furthermore, it was held that since only one 


man was resorting to Gareau's room for the purpose of sexual intercourse, the room could 
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not be defined as a disorderly house.28 It was not until 1907 that Parliament amended the 


legislation so that this behaviour would be specifically covered by the criminal law.2? 


Regina v. Gibson illustrated the level of technical correctness which the judges usually 
required in prostitution cases.30 Maud Gibson had been convicted in 1898 by the police 
magistrate of Hamilton of procuring a female for prostitution contrary to the Criminal 
Code. Apparently Gibson ran a brothel in Lockport, New York, and she was travelling to 
New York with a seventeen-year-old woman, Ida Dawson, intending to install her as an 
inmate there. The police had caught them, however, and arrested them before they could 
cross the border. Wallace Nesbitt, Gibson's lawyer, argued before Mr. Justice John 

Edward Rose that the commitment was void "by reason of a defect appearing on its | 
face ...being faulty for duplicity and uncertainty."3! The actual conviction read as 
follows: “unlawfully procuring or attempting to procure a girl of seventeen years to 
become, without Canada, a common prostitute or with intent that she might become an 
inmate of a brothel elsewhere." The language of the statute prohibited a broad range of 
activities such as procuring or attempting to procure "any woman or girl to become, 
either within or without Canada, a common prostitute"; or procuring or attempting to 
procure "any woman or girl to leave Canada with intent that she may become an inmate 
of a brothel elsewhere." Obviously the substance of Gibson's act was covered by the 
statute. However, the judge discharged her because of the use of the word "or" in the 


conviction. 


The Supreme Court of Canada summed up its approach to the enforcement of prostitution 
laws in 1882:32 


The desire for shutting up of houses of ill-fame or disorderly houses 
in any community, and for prevention of crimes generally, is highly 
commendable, and should be seconded by all legal means, and by 
the aid of all judicial officers of every rank, but it must be done in 
such a way as not to violate most valuable and important principles 
and rules of evidence upon which depend the safety of life, liberty 
and property. 


V. Rehabilitation 


The third and final approach taken to prostitution was to focus on the reform of the 


prostitute herself. The rehabilitation approach consisted of various plans to rescue and 
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reform prostitutes and to train children in such a manner that they would never enter the 
ranks of prostitution. This response was initiated by middle and upper class women who 
took the position that individual prostitutes were blameless for their condition. "Fallen 
women," they insisted, had been tricked by the deceit and predatory wiles of evil men. 
They placed the blame for sexual promiscuity squarely on the shoulders of men.23 
Furthermore, from the late nineteenth century onwards, there was increasing acceptance 


of the notion that women criminals could achieve almost total rehabilitation. 


When government officials adopted these views, however, their interpretation of the 
rehabilitative approach was to build special prisons for women. The hope was that women 
who were detained there under court order could receive the benefits of special 
correctional programs. While this approach may have been beneficial for some women 
prisoners, others were forced to serve lengthier sentences than would ordinarily have been 


required. This was especially true in certain jurisdictions. 


Under special legislation in 1871, the federal government permitted Quebec women who 
had been convicted of crimes to serve their time in the Quebec female reformatory.24 In 
most cases the reformatory was merely an alternative to the common gaol. However, the 
act made it a requirement for women who were convicted under the Vagrancy Act more 
than once to serve their sentences in the reformatory. The distinguishing feature of this 
rule was that women who were sentenced to the Quebec female reformatory were 
required to stay there a minimum of five years. In contrast, the maximum penalty under 
the Vagrancy Act was six months. Presumably the legislators believed that a longer term 
in the women's prison would induce women to reform. Similarly, Roman Catholic women 
from Nova Scotia could be sentenced to serve their term in a reformatory run by the 
Sisters of the Good Shepherd in Halifax. The minimum term was set at one year, and the 


maximum at two years.2 


The logical extension of the campaign to rescue fallen women was to prevent women from 
becoming prostitutes in the first place. As Victorian society came to realize the 
importance of education and environmental influences upon children, the natural impetus 
in the drive to eliminate prostitution was to focus on adolescent children. Since it was 
believed that children who were raised by unfit parents in unseemly circumstances could 
grow up to become social misfits themselves, the legislators began to enact a rash of 


statutes to remove young girls from the custody of parents who lived in a socially- 
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unacceptable manner and to transfer them to newly-established industrial refuges for 


girls.26 


None of these rehabilitative measures were successful in eliminating prostitution. In part, 
this approach failed because it focussed primarily on the lower classes. It was lower class 
and immigrant families who found their homes invaded and their daughters removed, and 
it was lower class prostitutes who served most of the terms in the new women's prisons. 
In part, the failure of this approach was also due to sex discrimination which permitted 
the detention of women prisoners for longer terms solely because of their gender. The 
rehabilitative approach was doomed to failure because it did not attack the major causes 
of prostitution—the inequality of women in Canadian society and the economic 
stratification which forced some women to sell access to their bodies to satisfy the sexual 


demands of men. 


VI. Native Indian Women 


No discussion of the history of prostitution law in Canada would be complete without 
some mention of native Indian prostitutes. Sexual exploitation of Indian women began 
with the fur trade and increased as settlement moved further west. James Gray has 
described the practice of Indian men "squatting with their families" around trading posts, 
"selling the services of their wives and daughters for pennies with which to buy booze."37 
Reverend Samuel Trivett, a missionary on the Blood Indian Reserve near Fort MacLeod in 
Alberta, charged in the 1880's that Indian girls were being sold into slavery by their 
parents. "White men came onto the reserve, bought the (Indian) girls, and when tired of 


them, turned them out as prostitutes into the streets of Fort MacLeod."38 


The federal government decided to regulate against the prostitution of Indian women in 
separate legislation. In 1880, "An Act to amend and consolidate the laws respecting 
Indians" prohibited the keepers of houses from allowing Indian women prostitutes on the 
premises.2? There was apparently some controversy over whether Indian men or women 
could be convicted of being brothel keepers under this provision. To ensure that native 
Canadians were equally liable to charges, the Indian Act was amended in 1884. The 
amendment specifically stated that keepers of "tents and wigwams" as well as houses fell 


within the statute.49 In 1886 the following provision was also enacted: "Every Indian who 
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keeps, frequents or is found in a disorderly house, tent or wigwam used for such a 


purpose .. . Shall be liable to the same penalty.""1 


The federal government must have decided this latter provision was too harsh on Indian 
men who frequented or were found on these premises. It repealed the entire section in 
1887 and added a new provision meant to apply only to Indian women: "Or who, being an 
Indian woman, prostitutes herself therein, is guilty of an offence."42 When the Criminal 
Code was enacted in 1892, Parliament removed these provisions from the Indian Act and 
inserted them into the code with one alteration. The provision against Indians keeping, 
frequenting or being found in disorderly houses was reintroduced, but restricted to 
unenfranchised Indian women only.43 This law remained unchanged until 1954 when it was 


finally eliminated.44 


VII. Conclusion 


The history of prostitution law illustrates that none of the three approaches — regulation, 
prohibition and rehabilitation — was successful in eliminating the trade in female sexuality 
because of the pervasive class, race and sex discrimination inherent in their formulation 
or enforcement. Most blatantly, sex discrimination was evidenced in the failure to 
enforce these laws against men. Abraham Flexner's 1914 report on prostitution in Europe 
made the problem only too clear. His analysis showed an unusually complacent attitude 


toward sex discrimination in the law:4? 


The professional prostitute being a social outcast may be 
periodically punished without disturbing the usual course of 
society ... The man, however, is something more than a partner in 
an immoral act: he discharges important social and business 
relations, is as father or brother responsible for the maintenance of 
others, has commercial or industrial duties to meet. He cannot be 
imprisoned without deranging society. 


Women of the time recognized the injustice of this kind of thinking. One striking 
illustration of what prostitutes themselves thought was recorded by Josephine Butler, a 
feminist activist who fought for their cause in England in the nineteenth century. Butler 


preserved the following statement from an extremely angry prostitute: +6 
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It is men, only men, from the first to the last that we have to do 
with! To please a man I did wrong at first, then I was flung about 
from man to man, then police lay hand(s) on us. By men we are 
examined, handled, doctored, and messed on with. In the hospital 
it is a man again who makes prayers and reads the Bible for us. We 
are up before magistrates who are men, and we never get out of 
the hands of men. 
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CHAPTER 2 
PROSTITUTION AND THE LAW SINCE 1972* 


It is important to state at the outset that prostitution per se has never been a crime in 
Canada. The receipt or payment of money for sexual acts has never been and is not now 
prohibited. Prostitution has been and continues to be attacked indirectly, however. From 
1869 to 1972 the Criminal Code essentially made it an offence for a prostitute to be in a 
public place for the purpose of prostitution. Section 175(1)(c), commonly referred to as 
"Vag. C.," stated that "... everyone commits a vagrancy who...being a common 
prostitute or night walker was found in a public place and when required failed to give a 
good account of herself." This section of the Criminal Code represented the era when 
prostitution was a crime of status — the prostitute's status was at issue because she had to 


explain her presence in a public place, while other persons did not have to do so. 


In 1972, "Vag. C" was repealed and the present Section 195.1 was enacted. S. 195.1 makes 
it an offence to solicit anyone in a public place for the purpose of prostitution. Again, the 
act of prostitution is not an offence, but the means of obtaining customers in public is. 
Judicial interpretation of S. 195.1 has made it difficult to use this section successfully 
which has led to the use of other sections of the Code, such as the Disorderly Conduct 
sections, to curtail the most obvious aspects of prostitution. Because these sections were 
intended to solve other problems, however, their application to prostitution remains 


strained. 


Community groups and police departments have lobbied for a change in the law so that 
arrest and conviction of prostitutes plying their trade in public areas would be easier. 
When the federal government did not respond, various municipalities enacted by-laws 
broad enough to solve the problems presented by S. 195.1. Had these by-laws been upheld, 


in theory at least they could have eradicated street prostitution. 


From the outset, the laws dealing with prostitution have been developed to deal with 
specific problems as they arose. Reluctance on the part of legislators to make 
prostitution itself a crime or to deal with the legislation as a whole has led to a plethora 


of prohibitions surrounding the act of taking money for sex. As will be seen, these 
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prohibitions have grown so numerous and complex that one is left wondering what is legal 


about prostitution. 


I. The Prostitute as Public Nuisance 
a) Soliciting 


The wording of Section 195.1 has remained unchanged since its enactment in 197 2eeit 
states: "Every person who solicits any person in a public place for the purpose of 
prostitution is guilty of an offence punishable on summary conviction." Between 1972 and 
1978, however, the judicial pronouncements on the meaning of the term "solicits" were 


many and varied. 


In 1975, the Ontario Court of Appeal ruled in R. v. Rolland, ! that a "wink" was not 
sufficient for soliciting to have occurred. The Court indicated that, "Even if the word 
'solicit' is employed outside the context of prostitution it carries the meaning of 
importune.... Prostitution is not criminal under the Code but the evident intention of 


Parliament is to abate the nuisance which the practice may occasion."2 


In 1974, the British Columbia Court of Appeal in R. v. Edwards,? held that all conduct 
related to soliciting, including negotiations subsequent to the initial contact, must be 
considered. As a result, a conviction was upheld in which the appellant nodded to a man 
in a car, he nodded back, she entered the car and a conversation as to price and place 
ensued. The Court acknowledged that "importuning" was required but felt that these 
facts amounted to importuning. Later that year, the same Court in R. v. Phillips,” held 
that a consentual conversation initiated by the appellant (that is, by the prostitute) 


amounted to "importuning" and therefore warranted conviction. 


The Alberta Supreme Court, Appellate Division, in 1977 disagreed with this interpretation 
of the term "solicit... The majority held, in R. v. Paterson,” that a conviction was 
warranted on the basis of a consentual conversation initiated by the appellant asking an 
undercover police officer if he "wanted some company."6 The majority reviewed the 


dictionary meanings of "solicit" and held that "To give a practical effect to those 
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definitions ... to 'solicit' means no more than conduct which can be construed as an 


invitation extended by a prostitute to provide a sexual service.” 


In 1978, on the other hand, the Supreme Court of Canada, in R. v. Hutt,’ held that 
soliciting required pressing or persistent behaviour. Mr. Justice Spence stated that the 
history of the legislation "indicates that Parliament wished to require some acts on the 
part of the person (prostitute) which would contribute to public inconvenience ..."9 The 
facts of the case, which were that the appellant from the sidewalk smiled at an 
undercover officer who was in his vehicle, that she then approached the vehicle and got 
in, and that they then had a conversation concerning the act of sex, the price and the 


place, did not therefore constitute soliciting. 


The importance of this decision lay not only in the definition of soliciting as "pressing or 
persistent" conduct, but in holding that these facts did not disclose the prohibited 
behaviour. However, although it described what soliciting was not, the Supreme Court of 
Canada did not describe a scenario in which the offence of soliciting would occur. 
Therefore the question of what is a public nuisance or inconvenience has not been settled. 
(It is interesting to note that, in 1974, the British Columbia Court of Appeal found that 
importuning had taken place in Edwards, !9 and Phillips! (above) where the facts did not 
differ substantially from those in Hutt. !2) 


Another question was not addressed by the Supreme Court of Canada in Hutt. Could a 
series of approaches to different individuals, none of which was "pressing," become 
"pressing" as a course of conduct taken in totality? Both the British Columbia Court of 
Appeal, in R. v. Whitter 13 and R. v. Galjot, !4 and the Alberta Court of Queen's bench in 
R. v. Shanks,!5 agreed that the soliciting must be done to one individual, adopting a strict 
interpretation of the words "solicits any person" in Section 195.1. One year later, the 
Supreme Court of Canada in R.v. Whitter!6 and R.v. Galjot,!7 upheld that view. 
Mr. Justice McIntyre stated for the majority!8 that if this course of conduct is a nuisance 
to persons other than the individual approached, legislative change would be required to 


make that behaviour an offence. 


Hutt!? also left undecided the question whether prospective male customers could be 
guilty of ". .. (soliciting) any person in a public place for the purpose of prostitution."20 


The issue remains, what is prostitution? Is it only the selling of an act of sex, or could it 
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be the purchasing as well? The issue of whether a male prostitute could be convicted 


under this section has also been the subject of judicial comment. 


In 1978, the British Columbia Court of Appeal in R. v. Dudak2! held that the prospective 
customer could not be found guilty of soliciting because the "purpose of prostitution" 
meant the seller's prostitution. The majority indicated22 that no comment was being 
made concerning possible convictions of male prostitutes under this section. Approval 
was given to an earlier decision of the British Columbia Supreme Court, however, in 
R. v. Obey,23 which held that a male prostitute (i.e., seller) could be found guilty of 


soliciting. 


In Ontario, in R. v- Patterson,24 His Honour Judge Clunis held in 1972 that males could not 
be prostitutes because dictionary meanings of prostitutes dealt only with females: 
Happily, the Ontario Court of Appeal in R. v.- DiPaola,2> and R. v. Palatics2® held that 
the Patterson2/ and Dudak28 rulings: were wrong. The majority felt that the section was 
broad enough ‘to include both male customers soliciting another person for the purpose of 
prostitution. The term "prostitution" was given a broad interpretation which encompasses 
both the buying and selling of an act of sex. No appeals are pending in the Supreme Court 
of Canada on these issues, so the matter remains undecided. It is important to note that 
Bill C-127,2? proclaimed January 4, 1983 in Section 11 adds a new definition to 
Section 179(1) of the Criminal Code. It states that "prostitute means a person of either 


sex who engages in prostitution."30 This amendment quiets some of the controversy. 


Hutt?! raised, but did not decide, a third issue. Section 195.1 requires that the soliciting 
be done "in a public place."32 Section 179(1) of the Criminal Code defines "public place" 
and "place" for the purposes of Part V (to which S. 195.1 belongs): 


‘public place! includes any place to which the public have access as 
of right or by invitation, express or implied... 'place' includes any 
place, whether or not 

(a) it is covered or enclosed, 

(b) it is used permanently or temporarily, or 

(c) any person has an exclusive right of user with respect to it. 


In the circumstances of the Hutt case,?3 the undercover police officer was seated in his 
vehicle when he saw Ms. Hutt. She smiled at him and he smiled back.24 Ms. Hutt then 


approached the car, opened the passenger door and sat in the front seat. She then asked 
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him if he wanted a prostitute, and discussed the price, etc. Mr. Justice Spence, for the 
majority, in his judgement3> indicates that the car is not a public place and that in this 
case the conversation, or solicitation in its widest sense, took place wholly within the 
vehicle. However, since that issue was not one of the grounds of appeal, this comment 
remains obiter dictum (a comment "by the way"). Therefore, the determination that a car 


is not a public place, while very persuasive to lower courts, is not binding authority. 


The question of whether a motor vehicle is a public or private place is much disputed. 
Since Hutt,26 the British Columbia County Court of Cariboo in R. v. Wise37 in 1982 chose 
not to follow Mr. Justice Spence's obiter dictum concerning the character of motor 
vehicles. This case concerned a charge of indecent act S. 169 where, under the definition 
section S. 138, "public place" is defined with exactly the same terminology used in S. 179(1) 
of the Criminal Code. Similarly, the Alberta Court of Queen's Bench in R. v. Figliuzzi?® 
and the Saskatchewan Provincial Court in R.v.McEwen3? chose not to follow the 
majority in Hutt49 on this point. Clearly the issue of whether a car is a private place or 
can ever become a public place is unsettled, and the line between a solicitation that is 


done wholly and one done partially in a motor vehicle has not been delineated. 


By its wording, S. 195.1 does not make prostitution a crime but protects the individual 
from being persistently bothered by prostitutes, and perhaps protects females from being 


harassed by would-be male customers to engage in an act of prostitution. 

For the community, the problem with street prostitution is that very little of the 
"solicitation" can be characterized as "pressing or persistent.""4! Therefore the late night 
activity, the traffic, the honking of horns and general noise that are likely to be 
associated with street prostitution cannot be curtailed through use of $:,195.1. 


b) Disorderly Conduct 


Part IV of the Criminal Code deals, among other things, with disorderly conduct. The 


material aspects of Section 171, for our purposes, states that one who 
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171.(1)(a) not being in a dwelling house causes a 

disturbance in or near a public place, 

(i) by . .. screaming, shouting, swearing ... or using 

insulting or obscene language... - 

(iii) by impeding or molesting other persons ..- - 

(c) loiters in a public place and in any way obstructs 

persons who are there, or 

(d) disturbs the peace and quiet of occupants of a dwelling 

house by discharging firearms or by other disorderly conduct 

in a public place... 

is guilty of an offence punishable on summary conviction. 1953-54, 
Cool er 1603 197 2,.Gola, Sours 

(2) In the absence of other evidence, or by way of corroboration of 
other evidence, a summary conviction court may infer from the 
evidence of a peace officer relating to the conduct of a person or 
persons, whether ascertained or not, that a disturbance described 
in paragraph (1)(a) or (d) was caused or occurred. 1974-75-76, 
ents Suess 


Some of the problems to the community caused by street prostitution might be controlled 
through this section if it were rigidly enforced. On the plain meaning of the words used, 
the prostitute who stops person after person on the street, as in R.v. Whitter42 and 
R. v. Galjot,43 could well be contravening S. 171(1)(a)iii), impeding, or 171(1)(c), 
loitering, and perhaps 171(1)(d), disorderly conduct. Subsection (2) of Section 171 makes 
convictions more likely under paragraphs (a) or (d) because a police officer's evidence can 


be used to determine whether a disturbance occurred. 


While courts have from time to time restricted or enlarged the plain meaning of 
Section 171, no Supreme Court of Canada decision has dealt with the question of whether 


this section applies to street prostitution. 


As to Subsection (a), the Ontario Court of Appeal in R. v. Berry++ recently overturned a 
previous decision of the Ontario Supreme Court, in R. v. Goddard,4>? in holding that an 
“affray, riot or unlawful assembly" did not have to take place for a disturbance to have 
occurred. Disturbance was to be given its plain dictionary meaning. Nevertheless, 
subsection (a) is not frequently resorted to in circumstances of street prostitution, 
however. It appears that the "impeding" subsection would be most applicable, but the 
other modes of causing a disturbance listed in the subsection could also be used to 


minimize community inconvenience. 
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Subsection (c) of Section 171 is the one most commonly used to curb public soliciting. It 


should be noted that a "disturbance" is not required in this subsection. According to the 


section one must "loiter" and "obstruct." 


The term "loiter" has caused much difficulty because it is not defined in the Criminal 
Code, and therefore dictionary meanings prevail. The dictionary meanings define a 
loiterer as one who is idle, or one who saunters, lingers or lags behind. Usually the 
evidence in these cases describes a person who is active, quick, aggressive and certainly 
single-minded, or goal-oriented. A conviction appeal was successful in R. v. Munroe’6 
and in R. v. Kleinsteuber,47 where the prostitutes were not seen by the courts to be 


"loiterers" as in the dictionary definition. 


The term "obstruct" has caused a similar problem because the term is not defined in the 
Criminal Code. Dictionaries have again been resorted to in R. v. Munroe.48 His Honour 
Judge Matlow agreed with the decision in R. v. Hurley’? in finding that "obstruct" meant 
to block or persistently oppose. He found, therefore, that a question asked to a passerby 
concerning prostitution did not amount to an obstruction. His Honour Judge Matlow, in 


Munroe, went on to say: 


It is obvious that this case and those referred to above are 
indicative of an approach that is being taken to combat harassment 
of male persons by prostitutes. However, in my view, to employ 
Section 171(1)(c) of the Criminal Code as a blanket weapon is an 
abuse of the process and should be discontinued. If the various 
law-making bodies chose not to legislate against this type of 
conduct expressly, then the public and the law enforcement 
agencies will simply have to learn to tolerate it. 


He went on to liken these situations to charitable and political organizations which 


approach pedestrians on public streets, and held no criminal act was being committed. 


It has also been argued with respect to this section that there can be no "obstruction" if 
the behaviour falls below that which is required for soliciting, i.e., if there is no 
persistence. The argument is that in R. v. Hutt?! the Supreme Court of Canada held that 
this behaviour was not a nuisance unless it was persistent. Therefore it could not be an 


obstruction if it was not persistent. This argument was successful in R. v. Shewchuk.?2 
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The term "obstruct" is also used in S. 118 and S. 127 of the Criminal Code regarding 
obstruction of police and of justice. There as well the judicial definitions are vague. In 
England, obstruction of the police (S. 118) is defined very broadly as that which makes it 
more difficult for the police to carry out their tasks.23 In Canada, the British Columbia 
Court of Appeal in R. v. Long?+ held that an obstruction must amount to unreasonable 
interference. Later, that same court in R. v. Westlie5> went further in stating that there 
must be a complete frustration of purpose for an obstruction to occur. Clearly, judicial 
definitions of obstruction vary. For this reason its applicability to street prostitution 


remains unsettled. 


Despite its apparent applicability, the problems inherent in Section 171 make it difficult 

to apply efficiently. It is probably true in practice, however, that in most cases the 
prostitute does not have to approach passersby — she is approached by them. That is not 
to say that it does not happen. Section 171\(a) may be applicable in cases where the 
prostitute or customer approaches persons in a random and continual fashion, or where 


there is unusual noise associated with this activity. 


Il. The Prostitute and Private Property 
a) Keeping a Common Bawdy House (S. 193) 


There is a general prohibition in the Criminal Code against resorting to a specific place on 
more than one occasion for the purpose of prostitution. It would appear that it is the 
character of the property that is being protected because the prohibition has to do not 
with performing the act itself on the premises, but with performing the act on that 
premise more than once. Indeed, Section 193(3) of the Criminal Code states that once a 
person is convicted of keeping a common bawdy house, notice of that conviction must be 
served on the "owner, landlord or lessor ... or his agent."96 Section 193(4) indicates that 
if notice has been served and yet the act persists, the owner, landlord, etc., "shall be 
deemed to have committed (the offence of keeping) unless he proves that he has taken all 


reasonable steps to prevent the recurrence of the offence."97 


Also of note is Section 193(2)(c) which makes it an offence punishable by summary 


conviction for one who, as an “owner, landlord, lessor, tenant, occupier, agent or 
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otherwise having charge or control of any place, knowingly permits the place or any part 
thereof to be let or used for the purposes of a common bawdy house."58 It is apparent, 
then, that if the owner, etc., even knowingly permits the activity to continue, he or she 
risks conviction. Thus the character, reputation and, more importantly, the property 
values of the neighbourhood are protected. 


Section 179 defines "common bawdy house" as a place that is "(a) kept or occupied, or 
(b) resorted to by one or more persons for the purpose of prostitution... ."99 The leading 
case on the interpretation of that definition is Patterson v. The Queen.69 The facts in 
that case were that two undercover police officers encouraged a woman to bring a friend 
(another woman) and for all to meet at her home for acts of prostitution. The woman 
agreed, and upon all arriving at the suburban premise, in a quiet residential 
neighbourhood, the women were charged with "keeping" under Section 193(1). The 
Supreme Court of Canada ultimately directed a verdict of acquittal. Mr. Justice Spence 
for the majority indicated that, for a finding of guilty to be held, there must be evidence 


of one of three types, namely:6! 


Firstly, there has been actual evidence of continued and habitual 
use of the premises for prostitution... Secondly, there has been 
evidence of the reputation in the neighbourhood of the premises as 
a common bawdy house... or thirdly, there has been evidence of 
such circumstances as to make the inference that the premises 
were resorted to habitually as a place of prostitution a proper 
inference for the Court to draw from such evidence. 


Clearly, once is not enough. There must be some evidence of habitual use. The Ontario 
Court of Appeal in R. v. Ikeda and Widjaja®2 recently held that twice in the same room on 
one night was not enough. Twice on two separate nights may be enough, but the cases 
have not specifically focussed on the number of times required for "habitual use" to have 
occurred. However, one can safely assume that the prostitute who resorts to one premise 
on more than one day for the purpose of prostitution runs the risk of conviction. As a 
matter of practice, the reputation of the premises alone is deemed not to be sufficient to 
base a conviction. Normally, actual evidence exists of the use of the premises for the 
purpose of prostitution on at least one occasion, usually given by agents provocateurs or 
undercover police officers. Following that, testimony concerning evidence of reputation, 
or of circumstances from which an inference couid be drawn, is given. The circumstances 
usually amount to surveillance indicating the number and frequency of persons entering 


and leaving the premises. Whether this evidence is sufficient depends on the trier of fact, 
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which in this case would be a magistrate in provincial court. (It should be noted that these 
offences are tried in lower courts because, while "keeping" is an indictable offence, 


Section 483(c) provides that S. 193 is in the absolute jurisdiction of the magistrate.) 


It is clear that, in Canada, one female resorting to a premise on more than one occasion 
for acts of prostitution with men may result in that premise being characterized as a 
"bawdy house." Further, the Supreme Court of Canada, in The King v. Betty Cohen,©3 in 
1939, found that habitual use by one woman of her own premises for purposes of 
prostitution was sufficient for a conviction to be made for the offence of keeping a 


common bawdy house. Mr. Justice Kerwin stated:64 


Prior to 1907, a common bawdy house was defined by Sin22ds0i-the 
Code as 'a house, room, set of rooms or place of any kind kept for 
the purposes of prostitution', but in that year... the section was 
repealed and a new one enacted in the same terms but with the 
addition... 'resorted to by one or more persons.' These added 
words... cover... the ‘present case (of)... habitual occupation 
of the room for the purpose of prostitution. 


The law in England developed differently. Section 33 of the Sexual Offences Act, 1956,69 
states that "It is an offence for a person to keep a brothel or to manage or act or assist 
in the management of a brothel." In 1964, the Divisional Court in Britain in 
Gorman v. Standen and Palace-Clark v. Standen©® upheld an earlier English decision in 
Singleton v. Ellison, 1895,67 concerning substantially the same section, wherein it was 
found that a bawdy house was in essence a place resorted to by both sexes for the purpose 
of prostitution. It was felt, therefore, that one woman receiving a number of men did not 


come within the definition. 


Much judicial attention has been given to the word "place" used in the S. 179(1) definition 
of "bawdy house." "Place" is defined in S. 179(1) as"... (including) any place, whether or 
not, (a) it is covered or enclosed, (b) it is used permanently or temporarily, or (c) any 
person has an exclusive right of user with respect to it."69 The definition is broad, and 
generally speaking the courts have given the term a liberal interpretation. One recent 


example is of interest because of its potential effect on street prostitution. 


The Ontario Court of Appeal, in R. v. Pierce and Gollaher,”9 held that a parking space 


habitually resorted to by a prostitute in various motor vehicles belonging to her customers 
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was a "place" for the purposes of the definition of "bawdy house" in Section 179(1). 


Mr. Justice MacKinnon, A.C.J.O., for the majority, stated that”! 


any defined space is capable of being a common bawdy house, if 
there is localization of a number of acts of prostitution within its 
specified boundaries. This does not mean that acts of prostitution 
must take place in every nook and cranny of the defined place for 
it to be held to be a common bawdy house although it obviously 
must take place within a reasonably substantial portion of the 
defined place. 


Notwithstanding that finding, both the accused were acquitted because they were not held 


to be "keepers." Section 179(1) defines "keeper" as a person who, 


(a) 
(b) 
(c) 
(d) 
(e) 


is an owner or occupier of a place, 

assists or acts on behalf of an owner or occupier of a place, 

appears to be, or to assist or act on behalf of an owner or occupier of a place, 

has the care or management of a place, or 

uses a place permanently or temporarily, with or without the consent of the owner 


or occupier./2 


In R. v. Pierce and Gollaher’? it was held that the apparently wide definition of "keeper" 


in S. 179(1) was necessarily restricted by the wording in S. 193(1) to Ss.(4).7* In following 


a decision of the Supreme Court of Canada regarding keepers of a common betting 


house,’? Mr. Justice MacKinnon held that some degree of control is required to found 
guilt under S. 193. He stated that76 


If the respondents had been shown to have had a rental agreement 
with regard to a parking space, or had the benefit of one in 
connection with their apartment rental, or had sought to keep 
others out of the parking lot even though they were trespassers 
themselves, this would show some control or management or 
direction of the place necessary to found a conviction for the 
offence charged. 


It was added, however, that these persons could have been convicted of being inmates of a 
common bawdy house, (S. 193(2)(a)), if they had been so charged. It is also true that any 


person found in a bawdy house without lawful excuse can be convicted under 5. 193(2)(b). 
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b) Municipal By-laws 


Under pressure from residential and business communities to stop "street" prostitution, 
municipalities have enacted by-laws that prohibit persons from being on the street for the 
purpose of prostitution. Each provincial legislature has authority to regulate in matters 
of concern to the province pursuant to S. 92(8), (9), (13), (14), (15) and (16) of the British 
North America Act, 1867,77 now the Constitution Act, 1982. Provinces can, through 
legislation, delegate to the municipalities the authority to legislate in the same general 
areas covered by the provincial jurisdiction in matters of concern to those municipalities. 
The matters in which provincial legislatures or their delegates regulate must not conflict — 
with the powers given the federal Parliament by virtue of S. 91 of the Constitution Act, 
1867.78 For our purposes the material section is S. 91(27), which gives exclusive power to 
the federal government to legislate in the area of Criminal Law (i.e., peace, order and 
good government). While several municipalities have enacted by-laws concerning street 
prostitution, only two decisions from appeals courts have been reported —one from 
Quebec, the other from Alberta. These decisions come to two different conclusions 
concerning the validity of this legislation. The Quebec Superior Court ruled that the 
Montreal by-law was not valid (Goldwax v. City of Montreal).”? The Alberta Court of 
Appeal ruled, in R. v. Westendorp, that the Calgary by-law was valid.89 A final decision 
on the validity of municipal by-laws dealing directly with prostitution was made by the 


Supreme Court of Canada in Westendorp v. The Queen.3! 


The only issue addressed by the Court was the constitutional issue. It was assumed that 
the by-law was authorized under the enabling provincial legislation. In holding that the 
by-law was "...ultra vires as invading exclusive federal power in relation to Criminal 
law,"82 Mr. Justice Laskin stated that, "If a province or municipality may translate a 
direct attack on prostitution into street control through reliance on public nuisance, it 
may do the same with respect to trafficking in drugs..." He concluded that the control 
or prohibition of prostitution by municipalities “offends the division of legislative 
powers."83 That is, municipal by-laws dealing directly with prostitution infringe upon the 
powers that are properly held by the federal government. In case of overlap, the federal 


rights and powers prevail. 


It now seems clear that any changes in this area will have to be changes in the Criminal 


Code made by the federal government. 


== 


As a consequence of this Supreme Court decision, the Standing Committee on Justice and 
Legal Affairs resumed consideration of its Order of Reference respecting soliciting for 


the purpose of prostitution. Its final recommendations came out on March 24, 1983. They 
were: 


i) that the soliciting section (S. 195.1) be amended to remove the uncertainty as to 
whether clients are liable to prosecution; 

ii) that a new offence be added consisting of the offering or the acceptance of an offer 
to engage in prostitution in a public place; 

iii) that the definition of "public place" be amended to include vehicles in public places, 
and private places open to public view; 

iv) that a new offence of offering or accepting an offer to engage in prostitution with a 
person under 18 be enacted; and 

v) that the operation of the proposed amendments be reviewed by a committee of the 


House of Commons within three years of their coming into force.84 


The effect of these changes, if passed, would be to make it easier to enforce the soliciting 
section — in other words, to prosecute prostitutes and customers soliciting in public. On 
February 7, 1984, Justice Minister Mark MacGuigan tabled in the House of Commons 
proposals to amend the Criminal Code in relation to prostitution and pornography. They 


did not at all resemble those recommended by the Justice Committee in March. 


MacGuigan's proposal with regard to the soliciting section (195.1) included two minor 
amendments: one that would ensure that the offence applies to anyone who solicits, 
whether it be the prospective customer or the prostitute, and a second which would 


include within the definition of "public place" a motor vehicle in or on a public place.8? 


He also announced the creation of a special committee, chaired by Mr. Paul Fraser, to 
make further recommendations on both prostitution and pornography. The terms of 
reference include considering prostitution and the exploitation of prostitutes, examining 
the problem of access to pornography and its effects, and looking at the experience of 


other countries in their attempts to deal with prostitution and pornography. 


The Fraser Committee has been holding public hearings in all the major cities across 


Canada. In further support of the committee's work, the Department of Justice will be 
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conducting research to obtain empirical data. The committee is to report its findings no 
later than December 31, 1984. Undoubtedly the final versions of the Criminal Code and 


municipal by-laws relating to prostitution will then follow. 


c) Trespassing 


Provincial trespassing legislation has been enacted to protect private property. Most of 
the legislation provides for notice to be given to unwanted parties who thereafter can be 
arrested if found on the premises. In Ontario, the Trespass to Property Act, 198086 is 
used frequently to keep prostitutes out of hotels. Once notice is given, the person who 
returns to that premise may be arrested and is liable on conviction to a fine of up to 
$1,000. 


Ill. The Prostitute and Sexual Acts in Public 


It is apparent that prostitutes may have difficulty if they resort to private property for 
sexual acts. They may also have difficulty if they do not. S. 169 of the Criminal Code 
states that "Everyone who wilfully does an indecent act (a) in a public place in the 
presence of one or more persons, or (b) in any place, with intent thereby to insult or 
offend any person, is guilty of an offence punishable on summary conviction." Therefore 
if. a sexual act is done in a car, which may or may not be a public place for the purposes of 
this section, or in a park, field or alleyway, this section may be applicable. In Toronto, it 


is well known that this section is used against both prostitutes and their customers. 


Further, S. 157 makes it an offence to commit "...an act of gross indecency with 
another person." Exceptions to this include consentual acts done in private between 
persons over the age of 21 (see S. 158). Acts are deemed to be public, however, if they 
are done with more than two persons. This section could be applicable, therefore, 


depending on the sexual act and the circumstances. 
It should be noted that where an undercover police officer is the potential customer and 


the "grossly indecent" act is not committed, the police can still charge the prostitute 


under S. 422 of the Criminal Code.8/ Section 422 states that it is an offence to "counsel, 
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procure or incite" another to commit an offence. The caselaw appears to suggest that the 
Crown does not have to prove the recipient of that counselling was influenced by it, as 
was held by the British Columbia Court of Appeal in R. v. McLeod et al.88 This would 
seem to sanction undercover investigations. Moreover, the Supreme Court of Canada in 
Brousseau v. The King,8? a bribery case, defined "counselling" rather broadly to include 
"advise" or "recommend." Therefore the suggestion by a prostitute that certain sexual 
acts be done with more than two persons may be illegal. Similarly, where one of the 
parties is under 21 years of age certain sexual acts may contravene S. 157 (gross 


indecency). 


IV. Prostitute as Victim 


The major concern in this area is for the young prostitute. Bill C-127,79 proclaimed 
January 4, 1983, preserves S. 146 of the Criminal Code, making it an offence to have 
sexual intercourse with a female person under the age of 14 years. By virtue of S. 5 of 
Bill C-127, the consent of that young girl is no defence. In addition, by virtue of S. 19 of 
Bill C-127, consent is not a defence with respect to a sexual assault on a female under 


14 years. 


Further, Bill C-127 creates the offence of abduction for nefarious purposes with respect 
to persons under 16 years of age. The new Section 249(1) of the Criminal Code makes it 
an offence to "... (take) or (cause) to be taken an unmarried person under the age of 
16 years... out of the possession of ... the parent or guardian." The new Section 250 
provides that, with respect to persons under 14 years of age, it is an offence to 
", .. (take), (entice) away, (conceal), (detain), (receive) or (harbour) that person... ." 
The new Section 250.5 indicates that with respect to abduction, as above, consent of the 
young person is no defence. This represents an enlargement of the previous law and a 
positive step as well. Similarly, the Young Offenders ACT; 1982,71 S. 50 makes it an 
offence under that Act to remove, conceal or induce a young person, defined generally as 
a person under the age of 18, to leave his or her guardian or to breach a court order or 


condition of disposition. This provision came into force in April 1984. 


Section 33 of the Juvenile Delinquents Act, 1970,72 contained the offence of contributing 


to juvenile delinquency, which by virtue of the new Act no longer exists. Section 33 was 
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of use in circumstances of prostitution if the child was previously chaste, but difficult to 
apply if not.22 It appears, however, that there is now a hiatus concerning persons 14 to 
18 years of age?4 who no longer benefit from the sections of the Criminal Code which 
apply to those under 14, or the former protection of the Juvenile Delinquents Act. 
Bill C- 127 preserves the concept that consent cannot be a defence with respect to sexual 
acts done with a person under 14 years of age. Given the new definition of "young person" 
in the Young Offenders Act, 1982,9> perhaps the consent issue ought to be addressed 
concerning those who are older than 14 years but still "young persons" under the new 


definition. 


Irrespective of age, however, the Criminal Code attempts to protect prostitutes or 
potential prostitutes by penalizing those around them who seek to benefit from their acts. 
Bill C-127 with Section 13 has enacted a new procuring section, S. 195(1) and (2), to 
replace the old S. 195. The changes in S. 195(1) involve the use of "person" instead of 


"female person" in subsection (1), and\"male person" in subsection (2). 


The new section is broadly worded, and seeks to punish persons who force, persuade or use 
individuals to perform acts of prostitution and also to punish those who live off the avails 
of prostitution. In addition, under S. 194 of the Criminal Code, anyone who 
", ,. knowingly takes, transports, directs or offers to take, transport or direct any other 
person to a common bawdy house is guilty of an offence punishable on summary 


conviction." 


However, the intended protection provided by these sections may be a mixed blessing for 
some prostitutes. For example, a prostitute may wish to share an apartment with another 
person, or she may be married. This could open her friend or spouse to a charge of living 
off the avails under S. 195(2). In addition the prostitute may have a customer who wishes 
two women and she may persuade a friend to join them, for gain. Alternatively, she may 
have two customers and wish to obtain another friend for the second person. She may, 
then, be contravening Section 195(1). The Supreme Court of Canada has not yet defined 
"procure" so its meaning remains vague. Nevertheless, some case law has indicated that 
the element of active persuasion must exist.26© In addition, the Alberta Court of Appeal 
in R.v. Cline,?7 recently held that a person who is already a prostitute could not be 
procured pursuant to Section 195(1) because the section was intended to protect only 


those persons not already prostitutes from entering that sort of life. The Alberta Court 
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of Appeal, in R. v. Murphy and Bieneck,?8 has held that the prostitute on whose avails 
another person lives cannot be convicted of conspiring with that person to commit the 
offence in S. 195(2), living off the avails. The determination of these matters, however, 
will vary from province to province until they are settled in the Supreme Court of Canada 


or by legislative enactment. 


V. The Prostitute and Mobility Rights 


It is common practice for prostitutes to be released on bail with conditions that they not 
be in certain areas of the city, etc., pending trial. It is also common that, on conviction, 
a term of probation to the same effect will be imposed. The obvious import of these 
conditions is to prevent the person from resorting to areas of the city normally frequented 
by street prostitutes. It is an attempt, therefore, to stop her from continuing to be a 


prostitute, although that endeavour is not illegal. 


The terms of bail must be "reasonable" as stated in S. 457(4)(f) of the Criminal Code and 
in S. 1l(e) of the Charter of Rights and Freedoms, 1982. So too must the terms of a 
probation order, by virtue of S. 663(2)(h) of the Criminal Code. Probation orders which 
are imposed as additional punishment, rather than "for securing the good conduct of the 
accused and for preventing a repetitition by him of the same offence or the commission of 
other offences,"2? have been held to be unreasonable. In R. v. Ziatas!00 a term requiring 
the accused to refrain from driving a motor vehicle as a result of a conviction for assault 
was held to be unreasonable, and additional punishment. Similarly, with respect to bail, 
the Quebec Court of Appeal in Re Keenan and The Queen!01 held that reasonable bail 
conditions are those related to a purpose which would otherwise justify the accused's 
detention pending trial. This refers to the grounds for considering bail in S. 457(7); that 
is, to secure attendance in court or to prevent further crime. Therefore a term requiring 
an inmate of a bawdy house to undergo medical treatment was quashed as being 


unreasonable. 


As to the practice of prohibiting prostitutes from certain areas of the city, there are no 
reported appeal court decisions directly on point. The Charter of Rights and Freedoms, 
1982, S.6, ensures the mobility of the citizen. Section 6(2) entitles every citizen to 


"pursue the gaining of a livelihood in any province." For now, one can only speculate as to 
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what effect, if any, S. 6 will have on the validity of these conditions. In R. v. Bielefeld, 
1981,102 a condition of release pending trial — prohibiting presence in a certain area of 
Vancouver — was upheld when a prostitute was charged with theft and possession of a 
dangerous weapon (a knife). The offences occurred in connection with her activities as a 
street prostitute. Therefore her banishment, pending her trial, from the area where this 


activity frequently occurred was seen as a step toward preventing further crime. 


With respect to probation orders of this nature, the British Columbia Court of Appeal in 
R. v. Clemens, !93 struck out an order requiring banishment as a result of a conviction for 
trafficking in narcotics. It was felt that because the accused had roots in the community _ 
and continued to work there, the condition was unreasonable. Similarly, the Saskatchewan 
Court of Appeal in R. v. Malboeuf!04 struck out a term of banishment imposed after a 
conviction for break, enter and theft. The court felt that banishment could not be 
justified if it would have no rehabilitative effect because of a lack of community support 


for an alternative lifestyle in the new, setting. 


It is clear that, with respect to the offences of soliciting, loitering, or impeding, 
banishment is imposed to stop prostitution and not simply to stop the offences that may 


occur as a result of it. 


VI. Practical Matters of Importance to Prostitutes 
a) Access to Legal Services 


While prostitution and the activities related to it may put a great deal of money into a 
great number of pockets, it may not be particularly profitable for the woman engaged in 
street prostitution. When she runs afoul of the law, her lack of a secure or adequate 
income can be problematic. If she is charged with an indictable offence, for example, she 
qualifies for legal aid. If, as is far more likely, she is charged with a summary offence 
(loitering, soliciting, etc.) she may not qualify for legal aid and she may not be able to 
afford her own lawyer. In summary matters, and in the filing of appeals in summary 
matters, like soliciting, loitering or by-law offences, access to free legal services is 
discretionary at best.105 This accounts, in some part, for the high percentage of guilty 


pleas, and the lack of appeal court decisions in these areas. Furthermore, a record of 
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convictions makes it far more difficult for a woman to reenter "legitimate" life and work 


in the community if she chooses to do so. 


b) Divorce and Custody Matters 


While prostitution is not specifically listed in the Divorce Act, 1978,!96 as a ground for 
divorce nor in the provincial child welfare legislation as a ground for depriving one of the 
custody of a child, it could well be a factor in the determination by the courts of each of 
these matters. Between spouses, the prostitution of one parent could well result in 
custody being granted to the other parent. In single parent situations, provincial 
children's aid societies who were notified that the parent was earning a living through 
prostitution could take steps to deprive that parent of the custody of the child. While the 
act of prostitution is not per se illegal, provincial child welfare legislation is largely 
concerned with the "best interests of the child," so that a moral judgement would have to 
be made for each case. Clearly, though, as a parent the prostitute runs the risk of losing 


the custody of her child. 


c) The Risk of Deportation 


The Criminal Code distinguishes between a conviction and a finding of guilt through its 
provision for a discharge in Section 662.1.197 The Immigration Act, 1976, in discussing 
persons who cannot gain entry, or persons who having gained entry but not citizenship are 
subject to deportation, uses the term "conviction."!08 Persons who have obtained 


discharges for offences are not, then, subject to deportation. 


The present legislation in S. 19(2)(a) and (b) provides for possible deportation of landed 
immigrants or visitors who have been convicted of one offence which may be punishable 
by indictment, or two summary conviction offences arising out of different 
occurrences.!99 It is important, therefore, that non-citizens make every effort to avoid 


conviction. 


Where other grounds for non-admission or deportation of non-citizens are concerned, a 


recent immigration manual, produced by Employment and Immigration Canada, states 
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that prostitutes cannot be deported for working without a permit because prostitution is 
not considered legitimate employment.!10 The manual goes on to state that the admitted 
prostitute cannot per se be refused admission unless he/she falls within one of the 


inadmissible classes (i.e., previous convictions, etc.).!11 


d) The Requirement to Declare Income 


The Income Tax Act, 1970,1!12 taxes income derived from a business. In 1955, the Income 
Tax Appeal Board held in No. 275 v. Minister of National Revenue!13 that earnings | 
derived from prostitution were business earnings and subject to taxation. This decision 
has been upheld, in 1964 in Minister of National Revenue v. Olva Diana Eldridge, !!4 and 
in 1971 in Madame X v. Minister of National Revenue.!1> Failure to file an income tax 


return or to disclose income is an offence under the Act. 


e) Venereal Disease Prevention 


Most provinces have legislation that deals with venereal disease. Often a medical health 
officer is appointed who has the power to serve notices on persons he or she believes 
"may" be infected, which direct them to submit to a medical examination. In the major 
cities in Ontario, for example, a public health official often attends the provincial courts 
and routinely hands out notices when persons are charged with sexual crimes, particularly 


prostitution-related offences. 

The Ontario Venereal Diseases Prevention Act, 1980,116 provides the very severe penalty 
of a minimum of seven days in jail to a maximum of 12 months incarceration for anyone 
who fails to comply with the notice to obtain a medical examination. 

VII. Being a Prostitute and not Offending the Law 

Advertise discreetly in publications; in response to a call from the ad, go alone, each 


time to a different private location which you do not rent, lease or own; and be sure that 


you and your customer are over 21 and that no one else is involved. A prostitute who 
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takes this advice almost certainly ensures that she will commit no offence. However, 
while this might be her most prudent course of action, it is not likely to be the most 


lucrative ! 
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CHAPTER 3 
PROSTITUTION: WHO, WHAT, WHERE? 


To gain a better understanding of the people who participate in prostitution and who are 
affected by laws and their enforcement, it is necessary to look at what actually goes on in 
prostitution. It is perhaps not surprising, given the difficulty of studying a phenomenon 
which is often viewed negatively by large segments of Canadian society and which 
involves a number of illegal activities, that there is relatively little research material to 
draw on. More information is available on prostitution in the United States, but since the 
prostitution-related laws are different, there are limitations to the comparisons that can 


be made. 


The first problem that arises in a study of prostitution is that the people involved are hard 
to find or unwilling to be observed or interviewed. Those who can be reached more easily 
because they operate in public places are likely to represent only a small proportion of all 
those engaged in prostitution-related activities. The statistics that can be gathered from 
police or court records also deal with only a small, and perhaps atypical, segment of 
prostitutes, and these records show virtually nothing about the activities of the other 
participants in prostitution — the customers, pimps and "supporting players" like massage 


parlour owners, hotel clerks and taxi drivers. 


This is not to say that nothing is known about prostitution in Canada or that research is 
impossible. Several small-scale Canadian studies have observed and interviewed prosti- 
tutes in their own milieu, and some prostitutes have been interviewed while in prison for 
short stays. Some city-based police statistics are available, and a few psychiatric studies 
have been made of female prostitutes. The descriptive material that follows makes use of 
these resources as well as consultation and interviews conducted by Council researchers 
with 65 people (see Appendix A) including working prostitutes and ex-prostitutes, lawyers 
and police officers, representatives from the Alliance for the Safety of Prostitutes, two 
concerned residents' groups, four feminist women's groups, two Canadian civil liberties 
chapters, six advocacy groups which concern themselves with the well-being of 


prostitutes, and the federal Justice Department. 


From these resources a somewhat generalized picture has been drawn of prostitution in 


Canada today, especially the more public manifestations of it: street-based prostitution 


Silas 


and "massage parlours." Although prostitution goes on as part of "call girl" operations and 
as a spin-off of escort services, and some forms of brothels do exist in Canada, these 
forms of prostitution are not dealt with in detail. Information is scarce, and perhaps their 


much lower visibility causes them to be of less concern to the general public. 


I. Street Prostitution 


Street prostitution is the most visible form of prostitution. The areas where it occurs are 
often fairly clearly defined — along a certain street, or ina particular neighbourhood in a . 
town or city. Some areas have both male and female prostitutes and both juvenile and 
adult prostitutes, while some are frequented by adult females or juvenile males only. 
While most adult prostitutes are female, it seems from conversations with police, social 
workers and lawyers who deal with prostitution that juvenile prostitutes are evenly 
divided between girls and boys. This study will concentrate on adult female prostitution, 
which may include some women in their later teens. The "who" of street prostitution 
must include the prostitutes themselves, the customers, and the pimps and others who 
directly or indirectly link prostitutes and customers and also take a portion of the 
prostitute's income. The activities of these three groups of actors are affected by the law 
related to prostitution and by the enforcement of it. Lawmakers, the courts, lawyers and 
the police form a web around prostitution, now and then closing tight on everyone 
concerned or, more often, on an individual prostitute or prostitutes as a group. Awareness 
of this web acts as a constant reminder to the prostitute of her status and the risks she is 


taking. 


Il. The Prostitutes Themselves — Who are They? 


Much of the information in this chapter has been drawn from sociological studies of 
prostitutes in Eastville,* Halifax and Vancouver.! The studies showed that prostitute 
women tended to be from a lower socio-economic background, from the working class. 
(Many people familiar with the world of prostitution feel that there are always some 


prostitutes who have considerable education and who come from a middle class 


* A pseudonym for a mid-sized city in southern Ontario. 
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background, although these women do not seem to represent a large proportion of 
prostitutes.) In Layton's study of 100 women in Vancouver it was found that of the 79 
women with whom the researcher discussed education and employment experience, 12 
percent had completed grade 12, 28 percent had finished grade 8 or less, and the rest had 
completed grades 9 to 11. Twenty-four percent of the women had never had a regular job, 
75 percent had had some experience as typists, tellers, waitresses or baby-sitters. Several 
had worked as go-go dancers or strippers. All of the women who had been charged for 
prostitution were on welfare at the time of these interviews by Layton. Thirty-three 


percent of the women were supporting at least one child. 


Closely related to the vocational and economic vulnerability these women experience are 
their rather tenuous links to an established social identity. They often did not have social 
insurance cards, driver's licenses, health care cards or credit ratings. All of these take 
time, money and knowledge that a young or poorly-educated person on the edges of a 


welfare system often lacks. 


The Vancouver, Halifax and Eastville studies vary in what they found to be the prostitutes’ 
average age, but if the results of the three studies are put together the average age is 
about 23 years for adult women who work the streets. Although there are women of 
middle age and beyond who work as prostitutes, in general they may have less choice of 
areas to work and they are generally less able to charge the rate younger women do. In 
her Vancouver study, Layton was able to determine the age at which 30 percent of the 
women had begun prostitution. The ages ranged from 12 to 29, with half beginning in 
their late teens. It is not yet known whether today's juvenile female prostitutes will 
continue as prostitutes when they become adults. If they do, the average age of 


introduction to prostitution obviously will decrease. 


It would be useful and interesting to have a good understanding of the psychology of those 
who enter prostitution and of customers and other participants as well, but it is very 
difficult to do so using Canadian data. A study of 30 street prostitutes in San Francisco 
found that before beginning a life of prostitution, 80 percent of the women had been 
victims of physical or sexual abuse. Information on juvenile prostitutes in Canada2 
suggests similar conclusions. However, it still cannot be definitely stated that this is true 
for the majority of adult female prostitutes who enter prostitution at a somewhat later 


point in their lives. 
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Whatever the social, economic and psychological situation of prostitutes, what does their 
work consist of? On the street itself, working as a prostitute requires that several related 
steps must be taken. First, the prostitute must be recognized as being available for 
sexual acts. Given the laws prohibiting soliciting, a woman may be unwise to physically or 
verbally accost a potential customer. The fact of being on a certain street at a certain 
time may be all that is required, but it often takes more to attract customers. For 
instance, Prus and Irini, who conducted the Eastville study of prostitutes, say that 
physical appearance and dress are definite signals of availability. They quote one 


prostitute as saying: 


If you aren't dressed like a hooker, then you might have a problem 
making money. This one night I had on what I call my little, girl 
peasant outfit.' It is kind of cute, white and gingham, but nobody 
even approached me. I never made a nickel that night, so you think 
more in terms of something that would be somewhat appealing to 
people. 


It is not always clear to a potential customer which woman is or is not looking for 
business, as many a woman who has walked through a prostitution area for other reasons 
can testify. But if the appropriate choice is made, there is a brief verbal exchange over 
what the customer wants and what he will pay. The bargaining may take place on the 
street, between car and street, or in a bar or similar place. Once again drawing on a 


quote from an Eastville prostitute, the exchange is described:# 


If a car stops, I just ask them what they would like. Or sometimes, 
I'll say, 'Do you want to go out?! And they will say, like, 'How 
much?! ‘What will you do for thirty?' And what I try to do is to get 
the price up to $30 or $40, although sometimes I'll go as low as 52) 
or even $20. Sometimes, they want to go for the whole night, and 
then it's like $100 or more. 


In a recent conversation, a Vancouver prostitute describes the pattern for her:> 


Before we go back to the room, this is how it is: they tell me what 
they want to spend and then I tell them what they can get for it. 
As simple as that. If it's okay with them we go off, if it's not okay 
with them well, 'I'm sorry, you're going to have to find somebody 
else.' It ends on being very straightforward with people. 


In all cases a prostitute must complete these negotiations and be paid before the agreed- 


upon acts take place. To neglect to do so exposes her to the possibility of misunder- 
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standing or duplicity which can result in anger, violence and non-payment from the 
customer. No matter how careful the negotiations are, nearly every prostitute can 
recount incidents of being subjected to some form of violence even if she had the money 


and though the negotiations were acceptable to both. 


A prostitute naturally tries to sense whether the customer will be a risk. If she suspects 
the customer's intent or has heard from other prostitutes that he is violent or won't pay, 
she may be able to end the negotiation by claiming to be busy, not working that night, etc. 
Before the Hutt decision in 1978, the risk included entrapment by undercover police. The 
Hutt decision required that a person who solicits for prostitution be "pressing or 
persistent" in order for police to bring charges. Since the negotiations are usually 
between a willing customer and a prostitute, there is little reason for either to be very 
aggressive in solicitation, so the requisite persistence doesn't occur. If an undercover 
police agent were to try to ask three times for sexual services (courts require three times 
to meet the minimum standard of a supportable charge), he would be very suspect and 


entrapment would be much more difficult to carry out. 


The rate paid by the customers looking for prostitutes in the streets or frequenting bars 
and hotels will vary substantially from one part of a city to another. In 1978, in the east 
end of Montreal, customers paid $35 minimum compared to a $50 minimum in the west 
end. Customers in Vancouver in 1982 were paying $40 on Skid Road, $60 to $80 in the 
more affluent West End, and $100 was not an uncommon figure in the Georgia and Hornby 


area of downtown.® 


Price, service and conditions having been determined, the customer is directed to a place 
for the sexual act. This may be a back lane, a parking lot, a vehicle or a room rented for 
the purpose. If a room is chosen (and this is more likely where the rates are highest), the 
client pays for the room as well. In 1975, customers were paying $3 to $5 for 20 minutes 
in a Skid Road hotel.” Customers cruising downtown Eastville in 1983 were more likely to 
be paying $30 to $50 for a clean "but not what you would call your classic hotel."8 


Tourists, businessmen and conventioners most often use their own hotel rooms. 
Though the prices vary in the streets, as do the places for the sexual act, the services 


demanded and the conditions of sale are very similar from one city to the next. Sexual 


intercourse or fellatio are the most common activities demanded. The exchange is not 
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leisurely — usually 15 to 20 minutes or one ejaculation, whichever comes first.7,!10 The 
women want to leave as quickly as possible with a minimum of personal and physical 
contact. Fellatio is often preferred by them because in their view it rapidly reduces this 


contact. They also express a strong aversion to kissing because it is too personal. !1,12 


I usually spend between 15 minutes and half an hour with a trick (a 
customer). It doesn't matter if he comes while I am washing him. 
It just means there is less I have to do with him. 


Kissing the dates is one of the things you try to avoid. A lot of 
them have bad breath, beer or cigarettes or whatever ... Some of 
them, before you go up, they ask if you neck or kiss and I just tell 
them I prefer not to. The way I look at it is, if you are on the pill 
and if you have a safe, then you have very little to worry about in 
terms of getting pregnant or VD or whatever, but if you are into 
kissing a person, then you might spread VD that way. And, like, 
with oral sex I always use the safe with them...I would rather 
give oral sex than kiss the person because it®- can 7 be “very 
impersonal, and to kiss, well, that is practically all that you have 
got left. 7 


The distance the women maintain from the exchange is also reflected in the prostitute's 


attitude toward her own sexual gratification with customers: !3 


I don't get off with my dates. When I come out to work, my sexual 
feelings are blocked out, they're not there. I've met some pretty 
good hunks, that I'd love to — but nothing: I get along with them 
tremendously mentally, we yack about everything, but as far as 
getting off with them goes, it is just not there. When I go home 
that mental block dissolves and I'm back to being my normal, 
sensitive, interested-in-sex self. 


Of course, acts of prostitution can involve much more than fellatio and sexual 
intercourse. Some customers want to play out their sado-masochistic fantasies or act 
upon fetishes of all sorts. Some of these activities can bring the prostitute into real 
danger of physical injury. Stories of injury incurred by the customer are rare. In general, 
the higher the risk, or the more time-consuming and complicated the act, the more the 
prostitute will charge. In any of these negotiations, factors such as the woman's degree of 
need for cash at that moment, her assessment of the customer's ability or willingness to 


pay, and both of their senses of the going rate for an act will affect the final price. 
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III. Massage Parlours 


Although there have been and continue to be legitimate massage centres which offer 
therapeutic massage by qualified personnel, so-called "massage parlours" have at times 
been used as a base of operations for prostitution. The extent of these non-legitimate 
parlours and public concern about them has fluctuated. It has sometimes taken awhile for 
a city to realize the nature of the services being offered, and when it was realized, 
difficult to prove that prostitution was taking place. Occasionally the police in a city 
have cracked down on the parlours, often acting in response to citizens' complaints if the 
parlours became too obvious. The police can act on the basis of violations of the licensing 
regulations which permitted the parlours to be set up. For instance, Montreal ruled that 
massages could only be given to a person by someone of the same sex. Police have at 


times also laid charges against a parlour for being a common bawdy house. 


Massage parlours exist in most well-populated areas, dodging from one location to another 
as legal pressures or strict police enforcement of by-laws impinge upon them. When faced 
with a city enforcing or strengthening its licensing standards, the massage parlour 
Operation can be moved to a less wary or less restrictive milieu. An article in the 
Montreal Gazette in July 1983 revealed that they were rapidly increasing in the small 
towns and villages north of Montreal, where there were no by-laws to inhibit the 
establishment of a massage parlour. Finding customers so close to the metropolitan area 


of Montreal was no problem either. 


The activities of the women, customers and owners or managers of massage parlours are 
much the same as the activities of street-based prostitution, except for the stationary 
location and the vague pretence of offering an actual therapeutic massage. There are 
negotiations as to the act to be bought and the price to be paid, with care taken to avoid 
running afoul of the law against solicitation for prostitution per se or the keeping of a 


bawdy house. !4 


June notes that it was not very difficult to convince the customers 
to ask for extras since, after a half hour of rubbing by a nude 
attendant, the customer was usually sexually aroused. Near the 
end of the massage, while she was placing her hand near the man's 
genitals, she would ask the customer if he would like a ‘local! (a 
hand massage). When he agreed to this she would mention that 
certain gentlemen had given her tips of $20 or $30 for these extras. 
At this point the customer would usually proposition her, saying 
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that he would give her money for a hand massage, thus legally 
clearing her and the parlour. June said that some of the other girls 
performed more extensive sexual services such as _ sexual 
intercourse and fellatio, but she herself preferred to stay with 
thand jobs.'' The girls did not receive a salary, obtaining all their 
income through 'tips.'’ June said that she was happy with this 
arrangement, claiming to make about $400 to $500 per week. 


In these circumstances, the woman is totally dependent on the customer's willingness to 
pay an amount above the basic price of a massage. The owners rarely pay salaries, and all 
transactions are in cash and unrecorded. It can be a lucrative trade for the owners 
(though they may be seriously hampered if arrests occur), and a classic situation of 
exploitation of a marginal work force for the women employed in it. The owners operate 
at the edges of legality. They have no desire for their activities to be documented — there 
is no payroll and thus no taxes to be declared. There are no true employees so the owners 
do not have to contribute to benefit packages or pay their share of health plans or 
unemployment insurance. The marginal worker, who is either working illegally (as illegal 
immigrants often must, in the garment trade for instance) or engaged in acts of doubtful 
legal status (like being a "masseuse" and being paid for "extras"), usually does not want to 
be identified and recorded for working as she does. Nor does she wish to have her tenuous 
income diminished by a single cent. If a woman who works in a massage parlour has few 
other marketable skills, she is not in a strong position to press for any of the standard 


rights of an employee, when to do so would instantly put an end to what work she can get. 


The end of her work can come in other ways too, since the owners and customers demand 
fairly young women. Yet as one social worker familiar with the massage parlour situation 


in the Quebec villages said: 1 


Once this exploitation begins, it never ends. These girls are like 
ball players, they never think they're going to retire. But their 
lives are over at 30 when the men are no longer interested. They 
never seem to save any money. They just get older. That is their 
tragedy, the woman's tragedy. 


IV. The Customers 


The typical customer who pays for sexual acts is not, by all reports, an unusual or distinct 


type of person, or one who would stand out as bizarre, pathetic or over-sexed. No 
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Canadian studies have looked at the customers, but observers of the street prostitution 
scene and those who have interviewed street prostitutes describe ordinary men who go to 
prostitutes for simple reasons: they are just having a "good time"; they want a variety of 
sexual partners and going to prostitutes is less complicated than establishing sexual 
relationships with several women they know socially; they want sex outside of marriage 
but do not want to have claims made upon them by the woman; they have to find 


"therapy" for problems like impotence. 


Customers may also want to experience sexual acts that they cannot have in their other 
relationships. These acts may be fellatio, masturbating in front of the prostitute, or using 
obscene language or hearing it used. Some customers want to be physically abused and 
humiliated or wish to do this to the prostitute. The latter may result in real injury to the 
woman. Most prostitutes have run the gamut of these preferences, and a few may 
specialize in customers with "special" expectations. A customer may get to know the 
external clues or catch phrases or meeting places that signal the availability of a woman 


who will meet his particular preference. 


Vv. Pimps 


The enterprise of providing commercial sex is not the work of prostitutes alone. Others 
set up the activities of prostitution and share in the profits. Pimps have multiple roles in 
prostitution. Some of these roles are seen by prostitutes as valuable ones and some are 
much less appreciated. To society at large, however, and in legal terms, the role of the 


pimp is universally condemned. 


As was true for customers, no study has been made of pimps in Canada (and very little 
study of them has been made elsewhere). Interviews with police and prostitutes and 
studies of prostitutes in Vancouver and Halifax, however, suggest that well over half of 


adult female prostitutes have pimps. 
When the word pimp is used, it is important to remember that it covers a range of 


situations from the pimp as lover to the pimp as business manager or owner. Although the 


law does not distinguish between the two, prostitutes often do. 
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According to Section 195 of the Criminal Code, a pimp is a person who lives wholly or in 
part on the earnings of a prostitute. Evidence that a person lives with or is habitually in 
the company of prostitutes is, in the absence of evidence to the contrary, proof that the 
person lives on the "avails of prostitution." By definition this includes the boyfriend or 
common-law husband of a prostitute if he is supported largely by her earnings from 
prostitution. Some of these "boyfriends" pressure their prostitute-girlfriends to work and 
turn their earnings over to them, but they are the exception. The boyfriends are not seen 
as pimps by the women with whom they live. Furthermore, they "do not feel (their lovers) 
to be (any) more unethical for using their earnings than middle-class men enjoying their 


wife's second income." 16 


At the other end of the scale are the pimps who bring the unexperienced woman into 
prostitution and keep her there by the use of force. These pimps may demand long hours 
of work from the woman they control, and they may confiscate virtually all of the money. 
Interviews with police in one eastern city produced harrowing accounts of enforced 
confinement and physical and sexual abuse of young women who tried to withdraw from 
being used in this way, not having realized at first that the attention being paid them 
went beyond romantic interest. Eventually, after these brutal torture and brain-washing 
techniques, the woman would give in and carry out her part in the most extreme form of 
the pimp/prostitute relationship. The number of these extreme cases seems to be very 


small, however. 


VI. Others 


A number of other people share the prostitute's activities and her pay. People who link 
customers to prostitutes by giving information or providing transportation (taxi drivers, 
for example), may be tipped or require payment from customers before they reach the 
women. Hotel clerks or landlords or building superintendents who provide rooms for 
prostitutes' use, or who look the other way, may receive a tip or may demand a set portion 
of the prostitute's fee. These demands, plus those made by a pimp, can leave the street- 
based prostitute with very little money for her own needs or the needs of anyone else for 


whom she may be responsible. 
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Doctors and lawyers may also play a part in the prostitute's world. A doctor may be 
called upon to treat her if she is physically abused or contracts a sexually transmitted 
disease. A woman may need a lawyer to represent her if she is jailed after being charged 
or if she is up for anything more than a summary conviction (that is, if drugs, robbery, 


etc., are involved in charges). 


VII. The Web of Control — Legal and Social 


While accepting pay for sexual acts is not illegal per se, the fact that many related 
activities are illegal makes current law and its enforcement a pervasive part of life for 
those involved in prostitution. Before the most recent court interpretations, which 
required the police to prove that a prostitute was pressing or persistent (Hutt), or which 
struck down local by-laws aimed directly at prostitution (Westendorp), prostitutes in the 
streets had to be aware constantly of the possibility of arrest. Each potential customer 
could be an undercover policeman. Hotels or massage parlours could be raided. For brief 
times in some cities (Toronto, for example), customers also had to be cautious in their 


approach to women they thought to be prostitutes. 


For several months in the summers of 1979 and 1980, female police officers were used as 
decoys in the "Track" area around Church and Isabella streets in Toronto to make it easier 


to arrest customers soliciting them for the purpose of buying sexual services. 


These arrests, summary convictions, and the resulting fines made for a revolving door of 
legal and personal complications for the women. (This was seldom the case for men, 
either as customers or as prostitutes themselves.) Prostitution was often the woman's 
major source of income. She needed the pimp to protect her from dangerous customers 
and to steer her away from situations where she was susceptible to arrest. When the 
arrest occurred, as it often did, it was often only the pimp who would bail her out of jail. 
To pay the pimp for this and to pay the court her fine, the woman returned to 


prostitution. She had few alternatives. 


While a woman working as a prostitute may still have to be wary of the legal 
consequences of her activities, her chances of actual arrest seem to have been 


appreciably reduced by the recent court decisions. 
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CHAPTER 4 
THE PROSTITUTION DEBATE 


Most people in our society will never meet a prostitute or a pimp, or even be aware of it 
if someone they know is a customer of prostitutes. Yet most people have opinions about 
prostitutes and prostitution, opinions that may affect the activities of prostitution itself 


and the laws and police procedures surrounding it. 


In general, our society's attitude toward prostitutes, pimps and the other participants in 
prostitution-related activities has been negative, as was discussed in chapters | and 2. 
There have also been periods when prostitution was of little concern to much of society, 
or when it was accepted in certain places ("red light" districts), at certain times of the 
day ("ladies of the evening") or year (at festivals or expositions), or under certain 
conditions ("camp followers" with armies or concentrations of male labour far from 


"civilizing" influences). 


It is often the appearance of visible prostitution in places where it has not been evident 
before, or evident on such a scale, which triggers a cycle of social and legal pressure 
against prostitutes and prostitution. Business people may find their area increasingly 
frequented by prostitutes, pimps, customers and curious onlookers. Access to stores may 
be obstructed, customers may feel embarrassed or intimidated and stop patronizing an 
area's stores or restaurants. Property values may go down. All of this may have been 
tolerated when prostitution occurred on a small scale, but opposed when it went beyond a 


certain indefinable limit. 


People in residential areas who suddenly find prostitution and all its attendant activities 
in their own neighbourhood often have strong negative reactions. They may disapprove of 
the whole range of activities. They surely do not wish to own property in an area known 
to be a centre of prostitution. They may also be intimidated or harassed by prostitutes 
or —as is more often the case — by curious onlookers who noisily roll by in their cars to 


look at the prostitutes, customers or residents. 
It is exactly this phenomenon — the spread of prostitution into more visible areas, the 


"better" parts of business or residential areas — which seems to have triggered the latest 


round of anti-prostitution attitudes and activities in Canada. In order to understand the 
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most recent chapter in the history of prostitution and find answers to the questions it has 
raised, it is necessary to look at the responses of all the participants to the social, legal, 
political and economic pressures placed on them. The actions and reactions of citizens' 
groups, local governments and police involved in the controversy, as well as civil liberties 
groups, women's groups and prostitutes! advocacy groups are examined in the following 


sections. 


I. Citizens' Groups 


The increased visibility of prostitution in several residential areas across the country has 


led to conflicts between residents on the one side and prostitutes on the other. 


Several residents' groups have been formed. In Halifax, the Downtown Residents 
Association was formed in January 1982 to deal with many issues of concern to residents 
in the downtown area —one of which was prostitution. In Niagara Falls, the "Hooker 
Patrol" was organized in an attempt to stop prostitutes from Buffalo, New York, from 
crossing the border to do business in their city. In Vancouver, the Concerned Residents of 
the West End (CROWE) formed their group in July 1981 during a particularly disruptive 
summer. They maintained that street prostitution, which had formerly been contained 
within a two-block area, had spread over an area of 20 square blocks, including their own 


residential area. 


CROWE has been the most highly organized and most active of the residents! groups. In 
May 1982, its members appeared before the Standing Committee on Justice and Legal 
Affairs, charging that male and female prostitutes were turning their residential area into 
a drive-in brothel. As Gordon Price, the founder of CROWE, stated during the group's 
presentation to the Committee: "That is when we got a little nervous. That is when we 
got frightened. In fact, that's when CROWE organized, when we realized that there was 


basically no control over the expansion of street soliciting in the West End."1 


Although formal groups have not been organized in most other cities, angry residents and 
merchants have made their frustrations known through letters and petitions to their 
municipal governments and police departments. In Toronto, complaints from residents in 


the Church and Isabella street area, known as "The Track," were raised at City Hall.2 In 
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Victoria, letters of complaint from members of the business community in the downtown 
core were sent to the Chief Constable.3 Complaints have also been heard in Montreal, 


Calgary, Regina and Saskatoon. The complaints cover a wide variety of problems:4 


(a) traffic congestion and honking horns; 

(b) negative influence on children who play in the area ("They operate right in front of 
day care centres"); 

(c) noise through the night in previously quiet areas; 

(d) harassment of residents by prostitutes and their customers ("Our elderly residents 
are afraid to go out"); 

(e) trespassing on private property ("They use the driveway for a urinal"); 

(f) disorderly conduct; 

(g) decrease in confidence in the degree to which police and residents have control over 
the area; 

(h) decrease in property values; 

(i) | increased crime and violence; 

(j) "legitimate" businesses moving out and sex shops moving in; and 

(k) residents moving out and "less desirable" people moving in ("After all, who wants a 


hooker on their doorstep?"). 


On the whole, the residents trace the source of their problem back to the 1978 decision by 
the Supreme Court of Canada regarding the nature of soliciting. The Hutt decision 
determined that persons must be "pressing or persistent" in their approach before they 
could be found guilty of soliciting. This court case has indeed made it more difficult to 
obtain soliciting convictions, forcing police to use other sections of the Criminal Code 
such as loitering, trespassing and causing a disturbance to contro] the street activities 
associated with prostitution. Since these measures were not designed to control this type 


of activity where prostitution is involved, they have not been particularly effective. 
The solutions most groups and individuals propose are aimed at strengthening the 
soliciting section of the Criminal Code (Section 195.1) in three areas. They want the 


section: 


(a) to apply to both customer and prostitute; 


(b) to define a private vehicle located ina public place as a public place; and 
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(c) to state that soliciting need neither be pressing or persistent to constitute an 


offence. 


The members of CROWE, however, see the problem somewhat differently. They maintain 
that "residential living and street prostitution are not compatible," arguing that it is the 
presence of prostitutes and their customers which is the problem, not the solicitation.© As 
CROWE stated before the Committee:/ 


The primary point is that street prostitution in a residential 
neighbourhood is effectively a statement that order and peace 
cannot be maintained. Each prostitute is like a broken window that 
says 'no one cares.' How can anyone care about a neighbourhood 
that allows prostitution to be conducted at all hours of the day, 
that allows its streets to be commandeered by people who have 'no 
sense of mutual regard or the obligations of civility?! 


Those who do care move out; those who don't move in—and the 
process of decay accelerates. People use the streets less often; 
they stay apart from their fellows; they refuse to get involved. 
Soon it is no longer a neighbourhood — a place of attachments and 
concern — but simply a place where people live. Such an area is 
vulnerable to criminal invasion. 


The urgency of the residents! petitions and their desire to maintain the quality of their 
lifestyle is quite understandable. However, the solutions they have proposed to revise the 
soliciting law and to remove the prostitutes need to be examined for their utility and 


appropriateness. 


First, the Supreme Court's decision on Hutt and Westendorp are not the only factors which 
have contributed to the increase in street prostitution. City actions have also increased 
the visibility of street prostitution. For example, in the late 1970's, Toronto cleaned up 
the Yonge Street area of body rub parlours, Vancouver police closed the Penthouse area 
(nightclubs in this area of downtown were "known" for their prostitution activities), and 
Calgary passed by-laws regarding massage parlours and dating escort services. All of 
these actions, aimed at decreasing the public nuisance aspects of prostitution, were 
effective in closing down these activities. They were also effective in sending the 
prostitutes back out into the streets, particularly residential streets adjacent to the 
downtown core.® This suggests that effective enforcement of a revised soliciting section 


would relocate rather than remove the problem. 
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Residents' groups argue that the problems they are experiencing have been brought on by 
the influx of prostitutes. If this can be shown to be the case, then at least in the short 
term, the removal of the prostitutes would help to return the neighbourhood to its original 
state: noise and traffic congestion would decrease as would crime and violence; property 
values would stabilize; sex shops would move out and legitimate businesses move back in. 
However, it is quite possible that sex shops, decreased property values and increased noise 
and violence can develop in areas that are not "known" for their prostitution-related 
activities. There can be other important contributing factors, such as zoning and by-laws, 
tax base changes, development or lack of development. If this is so, then creating laws to 
solve one kind of problem while affecting the legal situation of all prostitutes wherever 


they operate may be a misapplication of law. 


The solutions proposed by residents! groups cannot and do not take into account the 
broader social problems underlying prostitution. As CROWE stated in the hearings of the 
Committee on Justice and Legal Affairs, "We want the hookers to leave the West End. It 
is not our responsibility as a citizens' group to deal with the larger problem of 


prostitution." 


The larger problems of prostitution—the toleration and even encouragement of 
depersonalized, commoditized sexual activities, the economic and social vulnerability of 
women, and the more immediate inequities of treatment of women under the prostitution- 


related laws — await more encompassing action. 


Unless these inequalities are addressed by federal, provincial and municipal governments 
and social agencies, prostitution and all its "attendant problems" will continue. The 
solutions suggested by citizens' groups will be effective only if they are supported by 
broader social programs designed to ameliorate the underlying factors which create and 


maintain prostitution. 


Il. Municipal Governments 
In response to many complaints from residents, the municipal governments of Montreal, 


Calgary, Vancouver, Regina, Halifax, Saskatoon and Niagara Falls passed by-laws to 


regulate the street activities associated with prostitution. The first of these, enacted in 
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Montreal, made it illegal to remain in a public place (defined as including any place to 
which the public had access, by right or by explicit or implicit invitation) for the purposes 
of prostitution, or to approach others for the same purpose in such a place. The Calgary 
by-law forbade being, remaining or approaching another person on a street for the purpose 
of prostitution. The Vancouver by-law was more explicit. It forbade a person to sell or 
offer to sell and to purchase or offer to purchase sexual services in the street. The by- 
laws were all worded in such a way as to be equally applicable to women and men, 


whether sellers or buyers of sexual acts. 


Although the wording of the by-laws varies, each seeks to regulate the same activities by | 
imposing fines on the persons charged. Fines range from $100 for a first offence in 


Calgary to a maximum of $2,000 for a first offence in Vancouver. 


When the by-laws were first enacted they were effective, that is, they reduced the 
number and concentration of street prostitutes. By December 1982, the police in Calgary 
had charged 507 people under the by-law and estimated that the number of street 


prostitutes was down to 30.9 


During the first month of its enactment, the Vancouver by-law had reduced street 
prostitution by 50 percent. 10 By November, almost seven months later, it had stabilized 
at a 40 percent reduction from the time of its introduction.!1 The results seem to have 
been even more striking in Niagara Falls. In his submission to the Justice Committee, the 
mayor of Niagara Falls stated that, "We have seen an amazing change in the activity on 
the street. Where there were 40 or 50 girls on a nightly basis, since the by-law was passed 


two weeks ago we have found it has been reduced and almost eliminated." 12 


Even though the by-laws proved to be an effective method of reducing street prostitution, 
it soon became apparent that problems were created for the municipalities when the by- 
laws were vigorously enforced. The by-laws are expensive and awkward to administer (the 
accused are issued summonses rather than arrested; this tends to overburden the local 
courts which are obliged to reissue the summons when the accused do not appear in court). 
They were also expensive in terms of police staffing and personnel needs. (In Calgary, for 
example, 14 undercover police were working full time on the by-law enforcement.)!3 The 


mayors also expressed concern that the widespread application of by-laws would lead to 
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widely varying standards of public order across the country. It was felt that one common 


standard was required. 


As the enforcement of the by-laws continued, the statistics began to reveal a double 
standard of enforcement, a pattern already too familiar from the wording and application 
of earlier laws about prostitution. In Vancouver, for example, 568 charges were laid 
between April 1982 and January 1983 when the by-law was withdrawn: 53 percent against 
female sellers, 14 percent against male sellers and only 32 percent against male 
purchasers.!4 A similar situation occurred in Halifax. Of the 24 persons charged under 
the by-law between December 18, 1982 and January 25, 1983, 22 were female prostitutes 
and two were male clients.!5 Given the wording of the by-law, one could logically expect 
that an equal number of buyers and sellers would be charged.l6 Thus we see that even 
laws with non-sexist wording can be dramatically eroded in enforcement, in such a way 
that the woman-as-prostitute is the actual target of legal and social sanctions while the 


role of the male-as-customer remains virtually unacknowledged and untouched. 


The Calgary by-law, which was challenged in the Supreme Court of Canada (Westendorp 
vs. The Queen), was declared ultra vires (i.e., going beyond the authority of the 
municipality) on January 25, 1983. The decision was unanimous. Shortly thereafter, all 
the other municipalities which had modelled their by-law after the one in Calgary de- 
activated their ordinances. This decision set in motion further efforts on the part of the 
federal government to draft acceptable legislation. As noted in chapter 2, the Standing 
Committee on Justice and Legal Affairs reconsidered the issue of street prostitution. In 
addition, the Fraser Committee was established to research and elicit public views on 
prostitution (and pornography). Further proposed amendments of the Criminal Code on 


prostitution may be expected from the Department of Justice. 


The drafting of by-laws was not the only way municipalities responded to the complaints 
of their residents. In Vancouver, for example, certain streets were transformed into mini- 
parks; barricades were set up on others. The objective was to divert traffic and to make 
it inconvenient for the customers and "hooker-lookers" to drive around. This did not 


change the situation much, however. !7 


Aside from their local efforts, the major thrust of the municipalities has been to lobby the 


federal government to strengthen the soliciting section of the Criminal Code. Mayor 


$598. 


Harcourt of Vancouver appeared before the Justice Committee both before and after the 
Supreme Court decision regarding the Calgary by-law.!8 In his first appearance he 
represented Vancouver and the mayors of nine other cities: Victoria, Calgary, Edmonton, 
Regina, Winnipeg, Toronto, Montreal, Quebec City and Halifax. He asked to have a law 
set in place that would apply equally to men and women, buyers and sellers, and that 
would make it an offence to buy or offer to buy, or sell or offer to sell, sexual services in 
public places. His second submission was different only in that it included specific 
suggestions for amending the Criminal Code. They included the added specification that a 


vehicle on a street be considered a public place.* 


In both appearances, Mayor Harcourt maintained that no valid argument could be made in 
favour of permitting the buying and selling of sexual services on the streets of the 
country. "The streets of our cities are open to all persons, whether residents of those 
Cities or of this country or visitors. It is their right to use the streets without being 


intimidated or embarrassed." 19 


Ill. The Police 


Members of city police forces began petitioning the federal government to clarify the 
soliciting section of the Criminal Code long before either the residents' groups or 
municipal governments. They argued as early as 1978 that a succession of judicial 
interpretations had made it almost impossible for them to gather enough evidence to 
justify an arrest, let alone a conviction.29 They have presented their case to the 
government on many occasions2! and are very distressed that their demands for change 
have not been met, despite years of protest and what is to them clear evidence that the 


section is virtually ineffective.22 


The police believe that the seeds of the current problem were sown with the 1972 repeal 
of the vagrancy section of the Criminal Code (Section 175 (1) (c)). According to them, the 


"effective action against female prostitutes" which this section permitted was weakened 


* Editor's Note: As previously noted, on October 17, 1983, the City of Montreal passed a 
by-law which banned any form of soliciting in a public place. This was an attempt to 
circumvent the result of the Supreme Court decision on Westendorp. As of January 
1984, the constitutional validity of this by-law had not been challenged. 
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when it was replaced by the present soliciting section and was lost altogether when 


several judicial interpretations narrowed the scope of application.2? 


As was discussed in chapter 2, there was a great deal of controversy over the wording of 
the vagrancy section because it created the "status offence" of being a prostitute in a 
public place and was aimed solely against women. Women's groups, civil rights groups and 
the Royal Commission on the Status of Women all spoke out against it and finally secured 
its repeal in 1972. The new section provided that every person who solicits any person in 
a public place for the purpose of prostitution is guilty of an offence. At first, this seemed 


to be an acceptable replacement. 


Although the police attribute the systematic destruction of the soliciting section to 
several cases, the most significant ones are deemed to be two decisions from the Supreme 
Court of Canada regarding the nature of the offenders' behaviour. The decisions were 
made in Regina v. Hutt in 1978 and in Regina v. Galjot in 1981. Hutt established the 
principle that there had to be an element of pressing or persistent behaviour before a 
person could be charged with the offence of soliciting in a public place. In attempting to 
surmount this obstacle, police departments evolved a wider interpretation of "pressing or 
persistent" to include multiple solicitation. This involved charging persons with soliciting 
when they approached a number of potential customers over a short period of time. The 
ruling on Galjot disallowed this interpretation and stated that pressing or persistent 
conduct had to be found in the actual approach to each person alleged to have been 
solicited. As a result of these decisions, it became almost impossible for the police to 


gather enough evidence to justify an arrest. 


The police also argue that provincial appeal court rulings have handicapped them in their 
attempts to apply the soliciting section to both prostitutes and their customers. The main 
problem in this instance is that the provincial rulings vary. The Supreme Court of Ontario 
ruled (in the Di Paola and Palatic cases in 1978) that the customer could be charged; the 
British Columbia Court of Appeal ruled (in Dudak, 1978) that the customer could not be 
charged. Until the issue is tested at the level of the Supreme Court of Canada or 
clarified by an amendment, this federal law will continue to be applied unevenly across 


the country. 
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The difficulties the police have experienced in making arrests and securing convictions is 
reflected in the decrease in the number of prostitution offences which have been 
reported: 2,843 were reported in all of Canada in 1977 compared with only 1,551 in 
1981.24 This represents a 45 percent reduction over a five-year period, and is, the police 
suggest, almost entirely due to the narrow evidentiary requirements of the soliciting 
section and the subsequent decrease in the number of soliciting convictions they have 
been able to win. In defence of the latter point, Metro Toronto Police Chief Ackroyd 
reported that the conviction rate in "The Track" area in downtown Toronto was only 59 
percent in 1981.25 "The Track" is primarily residential, with a number of high-rise 


apartment buildings. 


As a consequence of these decisions and their effects, the police are asking for a 
clarification of the existing law. Their proposal is similar to those made by residents and 
municipal governments. They want Parliament to enact an amendment that would clearly 
state that the section refers to both.men and women, whether buyer or seller of sexual 
services, that "public place" be defined to include a means of transportation in or located 


in a public place, and that soliciting need not be pressing or persistent. 


The essence of the police position is that they have great difficulty laying charges with 
the reasonable expectation of these charges leading to conviction. One way of examining 
the strength of this claim is to compare conviction rates for soliciting with some other 


commonplace offences. 


The 1981 conviction rate for solicitation in "The Track" in Toronto was 59 percent. In 
other words, of all the charges laid, 59 percent of the offenders were convicted of the 
crime. Although this may seem to be a fairly low rate, ‘in fact, as Table 1 shows, it 


represents a fairly high rate when compared with conviction rates for other crimes. 
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Table | 


Conviction Rates for Selected Criminal Code Offences in Ontario, 1980 


% Total 

Impaired Driving (Section 234) 226 882 
Other Driving offences (Sections 233, 325, 

238, 239) Ziel 922 

Possession of stolen goods (Sections 312, 315) sy es 4,145 

Mischief (Sections 387, 388) 50.8 655 


Source: Statistics Canada, Justice Statistics Division, "Criminal Court Statistics." 


Table 1 shows that conviction rates for impaired driving and other driving offences were 
only 2.6 percent and 24.1 percent respectively. Conviction rates for possession of stolen 
goods and mischief were somewhat higher at 39.5 percent and 50.8 percent but still lower 
than those obtained for soliciting. It is unclear why police want or expect higher 
conviction rates for soliciting than for other offences. In terms of victims, impaired 
driving, mischief, or possessing stolen goods all imply considerable potential danger to 
persons or property. In the case of prostitution the physical risk is concentrated on the 
prostitute herself, while in the case of impaired driving, for example, there is far greater 


risk that the perpetrator could cause harm to others. 


The initial application of the current soliciting section of the Criminal Code has also 
brought up the question of uneven enforcement procedures (as did the enforcement of 
municipal by-laws). There is unequal enforcement from region te region (which should not 
be the case since the Criminal Code is a federal, nationwide code), and uneven 


enforcement along sex lines. 


This uneven application is clearly reflected in the differential arrest rates in Vancouver 
and Toronto. As table 2 shows, virtually no soliciting charges were laid in Vancouver in a 
three-year period, although charges were still being laid in Toronto. This is a puzzling 


difference. 
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Table 2 
Soliciting Charges Laid 
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Vancouver Toronto 
1980 8 691 
1981 3 649 
1982 1 317 
eee eee 
Source: Vancouver statistics from letter from R.J. Stewart, Chief Constable, 


Vancouver Police Dept., August 1983. Toronto statistics, NAWL Newsletter, . 
Vol. 5, No. 2, June 1983, p. 47. 


The police have argued that some of this difference is the result of both customers and 
prostitutes being liable in Ontario. It is interesting to note, however, that this fact is not 
reflected in the Toronto statistics when they are broken down by sex. Table 3 shows that 
women are much more likely to be charged than men. Over the four-year period between 
1979 and 1982, 71 percent of the charges were laid against women while only 29 percent 
were laid against men. It is not possible to tell from the police statistics whether the men 
were soliciting as customers or as prostitutes. Certainly it is virtually unknown for 
women to be customers for anonymous sexual services. This in itself raises intriguing 


questions about the differences between men's and women's social and sexual patterns. 


Since there is such a large difference in enforcement against men and women in a 
province where the law has been clearly interpreted to apply to both customer and 
prostitute, it cannot be assumed that a clarification at the federal level will be reflected 


in its actual enforcement. 
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Table 3 


Soliciting Charges Laid in Toronto 


Male Female 
Year N (%) N (%) 
1979 90 21.8 323 78.2 
1980 208 30.1 483 69.9 
1981 243 37.4 406 62.6 
1982 61 19.2 256 80.8 
TODAL 602 (29.1) 1,468 (70.9) 
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Source: NAWL Newsletter, Vol. 5, No. 2, June 1983, p. 47. 


As will become clear in the next section, some groups oppose the position being advocated 
by residents, municipalities and police. They argue, among other things, that the police 
proposal would so expand the soliciting section it would amount to a return to the old 
vagrancy provision ("Vag. C.") with its power to arrest a woman on the basis that she is 
known to be a prostitute whether or not at that moment she is actually engaged in 
prostitution. Although the police, residents and mayors are willing to accept this 
eventuality to maintain control over street prostitution, women's groups, Civil liberties 


groups, and the prostitutes and their advocacy groups are not. 


IV. Civil Liberties Groups, Women's Groups, Prostitutes' Groups 


Women's groups and civil liberties groups contributed to the report of the Royal 
Commission on the Status of Women in the earlier struggle to have the "Vag. C" law 
removed from the Criminal Code. (It was replaced by the soliciting section (195.1) in 
1972.) Members of many of these organizations are still involved in the continuing 
prostitution debate and are lobbying for a solution to the current problem that would be 
both effective and acceptable to all. They argue that a successful reversal of the Hutt 
decision ("pressing or persistent"), although possibly effective in the short term, would be 


unacceptable in the long term because it would cause more social harm than it would 
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prevent. On the whole, they are struggling not simply to maintain the status quo with 
regard to soliciting, but to have this section and section 193 (keeping a common bawdy 
house) removed altogether,26 as well as to increase public awareness of the realities of 


contemporary prostitution. 


Two arguments are used by these groups to support their contention that the laws which 
interfere with prostitution cause more social harm than they prevent. One is Civil 
libertarian: it charges that No. 195.1 and No. 193 cannot be defended on the basis of the 
principles that should govern the use of criminal law in a free society. The other is 
commonly referred to as the argument of the equality of women. It is grounded in the . 
notion that the role of women in contemporary prostitution is symptomatic of the social 
and economic inequalities which confront all women in society today. These arguments 
are mutually supportive rather than mutually exclusive. The civil libertarians recognize 
the validity of the latter argument and the women's groups usually begin with the civil 
libertarian argument before expanding it to include an analysis of the underlying social 


problems that give rise to prostitution. 


a) Civil Liberties Groups 
Civil libertarians raise three points in defence of their stand: 


(a) it is improper to criminalize behaviour that is not seriously harmful to others; 

(b) the laws against soliciting and bawdy houses are unfair; 

(c) the social problems (such as public harassment, noise, etc.) which lead to proposals 
to strengthen the prostitution law should be regarded as problems of public order. 
Therefore, the use of criminal sanctions is too severe an approach. Other legal 


remedies, like well enforced by-laws, should do the job. 


The first two points are based on what has been called the "harm to others" principle.27 It 
asserts that a law should restrict individual liberty only if other individuals are in danger 
of serious harm. The harm must be substantial and must be shown to be causally linked to 
the activity in question. Moreover, the link must be shown to be "stronger than the link 
from, say, professional sports to illegal gambling or rock musicianship to illegal drug use. 


Otherwise the argument would support abolishing professional sport and rock concerts."28 
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The first issue then becomes whether or not it can be shown that prostitution, or 
soliciting, or operating a common bawdy house, cause substantial harm to others. A 
representative of the British Columbia Civil Liberties Association argued before the 
Justice Committee that it has not been so demonstrated. Several points were made: those 
distressed by public soliciting (even pressing or persistent soliciting) are not harmed in a 
sense or degree that would permit legal sanctions to prevent the soliciting; though it may 
be argued that prostitution causes harm to adult prostitutes, commitment to civil liberties 
rules out paternalistic criminal legislation (i.e., legislation that would coerce adults for 
their own good); provincial child protection laws are available to protect minors who may 
become involved; and other criminal legislation exists to prevent criminal activity which 


is seen to be linked to prostitution. 


Finding no evidence of substantial harm to others, civil libertarians submit that it is 
inappropriate (improper) to invoke the criminal law to deal with prostitution, the nuisance 
of pressing or persistent soliciting, or the operation of a bawdy house. Since prostitution 
per se is neither illegal nor harmful, they conclude that it is grossly unfair to deny 


prostitutes a place of work and a means of acquiring clients.29 


In making their third point, that problems raised by street prostitution should be regarded 
as problems of public order, civil liberties groups argue that most of the remedies are 


already in place and need only to be enforced: 


(a) Provincial residential tenancy legislation protects the right to quiet enjoyment of 
one's residential premises. In the event that section 193 is repealed, this legislation 
along with well developed common law is available to deal with any nuisances 
arising from the operation of bawdy houses. 

(b) Motor vehicle legislation, municipal zoning by-laws and_ similar regulatory 
legislative controls can be used to control any nuisance problems resulting from 
street prostitution. 

(c) Where serious nuisance problems that amount to criminal behaviour manifest 
themselves, enforcement of existing sections of the Criminal Code can be relied 
upon. Specifically, Section 171 (causing a disturbance, indecent exhibition, 
loitering, etc.), Section 169 (indecent acts), Section 305 (extortion), and Section 381 


(intimidation) could be used. 
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b) Women's Groups 


Most of the current debate on prostitution has been focussed on the offence of soliciting 
for the purpose of prostitution, and the difficulties experienced by police when trying to 
control the activities of prostitutes and the problems associated with prostitution when it 
occurs in a residential area. Women's groups have tried to refocus the discussion on the 
broader underlying issues of prostitution. In doing so, they maintain that the soliciting 
and bawdy house laws are unfair and improper, but also that these laws perpetuate the 
double standard of sexuality and the socio-economic disadvantages of women. Their 
argument depends on an analysis of the underlying conditions which lead women (and 


youth) into prostitution. 


Several women's groups appeared before the Standing Committee on Justice and Legal 
Affairs: the National Action Committee on the Status of Women (NAC), the National 
Association of Women and the Law, the Canadian Association of Elizabeth Fry Societies 
and the Toronto Elizabeth Fry Society. Other groups, including the Vancouver Association 
of Women and the Law, and the British Columbia Federation of Women, submitted their 
briefs in concert with the British Columbia Civil Liberties Association, under the name of 


the Vancouver Coalition for a Non-Sexist Criminal Code. 


This brief was endorsed by the Vancouver Status of Women, the Status of Women Action 
Group of Victoria, the Street Walkers and Street Workers Ad Hoc Association of 
Vancouver, 29 the Vancouver Women's Book Store, the Vancouver Elizabeth Fry Society?! 
and NAC.32 


The position taken by all these groups has been essentially the same. They argue that: 


(a) the legislative changes sought by those who would overturn the Hutt decision would 
lead to the scapegoating of women rather than dealing effectively with prostitution 
as a social problem; and, 

(b) that the state, if it is truly committed to reducing the problems of public order 
presently associated with soliciting, must address the socio-economic conditions 


which lead women into prostitution. 
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In support of their first point, they argue that overturning the Hutt decision would do 
several negative things: relocate rather then remove the problem; increase the hazards 
prostitutes face (they would be forced to rely more on pimps to meet customers); 
perpetuate the sexual exploitation of poor and untrained women; perpetuate the double 
standard of sexuality which is already reflected in the Criminal Code and its application; 
and enable the police to question any unescorted woman on the street (as was the case 


when the "Vag. C" section was in force). 


As to underlying conditions, they argue that three major factors lead women into 
prostitution: the relative poverty of women, the advantageous socio-economic position of 
men, and the sex role socialization of both sexes. The Vancouver Coalition for a Non- 


Sexist Criminal Code outlined the recruitment process:33 


For some women in Canada, prostitution offers an income that 
would not otherwise be possible. Faced with high levels of 
unemployment, inadequate training and educational opportunities, 
inequality in the workplace, and insufficient social services, women 
choose prostitution as a means of earning an income. Economic 
pressures like these are exacerbated by social factors. Sex role 
stereotyping encourages girls and women to view themselves as 
sexual objects dependent on men (and encourages men to expect 
impersonal sexual services). In addition, studies show that up to 80 
percent of prostitutes were victims of incest, rape or other forms 
of physical or sexual abuse in their childhood. For some women 
facing these economic and social pressures, prostitution offers a 
real alternative to criminal activity, welfare, and low-paying 
menial jobs. 


In other words, prostitution becomes an option for women in a society that endorses 


sexual bargaining and offers limited job options to women. 


There is nothing in the description of contemporary prostitution outlined in chapter 3 to 
contradict this analysis. Nor is it peculiar to Canada. Recent studies in England, 34 
France,2? and the United States36 have all come to similar conclusions regarding the 


factors that create and maintain contemporary heterosexual prostitution. 


Women's groups argue that what they have observed in the relationships between 
prostitute and pimp and prostitute and client is an extension of a phenomenon experienced 


by all women in society — the reality of male control and domination and the vulnerability 


of all women to male violence. 
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They submit, in conclusion, that an effective and acceptable solution to the problems 
caused by prostitution would have to include both the decriminalization of prostitution 
(i.e., the repeal of the soliciting section and the bawdy house laws) and the development 


of social programs for prostitutes. One women's group summed it up in this way:?/ 


No campaign to eliminate prostitution (or its attendant problems) 
will succeed without the establishment of outreach programs to 
offer support, assistance and tangible resources to those women. 
Quality unbiased counselling and government-subsidized job skills 
training and/or education upgrading are equally essential. 


c) Prostitutes’ Groups 


No analysis of the position of concerned groups would be complete without a discussion of 
the views held by prostitutes' groups. Two such organizations have been formed in 
Canada, the Committee Against Street Harassment (CASH), and the Alliance for the 
Safety of Prostitutes (ASP). On the whole, the perspective of these groups on the present 
situation parallels that of the women's and civil liberties groups. They tend to go one step 
further in their argument, however, by asserting that prostitutes should be recognized as 
legitimate service workers with an independent status (i.e., as independent contractors in 


a decriminalized system). 


CASH, organized in Toronto in 1979, was Canada's first organizational voice for 
prostitutes and other "workers of the flesh" (their phrase), that is, strippers, actresses in 
pornographic films, nude waitresses, etc. It folded due to lack of support soon after its 
conception and initial organization. In its short time in the public eye, however, CASH 
advocated several changes: the removal of soliciting and bawdy house laws from the 
Criminal Code; the recognition of prostitutes as legitimate workers with an independent 
status; equal police protection for prostitutes and other workers of the flesh; and an end 
to the use of non-related legislation (i.e., loitering) to control prostitution. CASH also 
attempted to meet prostitute women's need for support: a hotline was organized to 
provide immediate assistance to prostitutes in trouble with the law and a streetwalker's 


guide was published.38 


ASP, a Vancouver organization which had its roots in the Street Walkers and Street 


Workers Ad Hoc Association,32 was founded by Sally de Quadros and Marie Arrington in 
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June 1982. The group, which operates primarily in the West End, meets every two weeks 
to provide prostitutes with safety strategies, briefings on the law and prostitutes’ rights, 
and to exchange information about dangerous or potentially dangerous customers. The 
latter information is then printed in the monthly "bad trick sheet." The sheet includes any 
useful information the women are able to provide about these men: their physical 
description, method of approach, means of transportation, and the dangers involved (such 
as lack of payment, battering and sexual abuse). The organizers are on call 24 hours a 


day, helping prostitutes through counselling and helping those who have been assaulted. 


Although the physical safety of the women (and men) working as prostitutes is ASP's 
primary concern, it is by no means the only one. ASP is also concerned about attempts to 
reverse the Hutt decision and about the antagonistic attitude of residents towards their 
presence in the West End. As a consequence of these concerns, the group has tried to 
educate the public about the world of prostitution and the conditions which create and 
maintain prostitution, and to lobby for its decriminalization. They have produced and 
distributed a pamphlet, marched on city hall during the by-law crisis,+9 and held an open 


forum. 
This excerpt from the ASP pamphlet outlines some of their concerns: 


Myth: Prostitutes are not "normal" women and don't lead normal lives; 

Fact: Prostitution is a way of making money and surviving, not an identity. Society 
has carelessly confused prostitutes with prostitution, much as they have 
confused housewives with housework. Prostitutes have the same needs as do 


other people. They have a home life, and many have children. 


Myth: Pimps and prostitutes are natural allies. 
Fact: Many prostitutes do not have pimps. Many are allies only in the sense that 


they are cut off from the rest of society because of their outlaw status. 


Myth: Pimps are the only men who exploit and have power over prostitutes. 
Fact: The police, judges, lawyers, tricks, hotel owners and workers, the porno 
industry, massage parlour and nightclub owners are the men who most profit 


from prostitutes and use their power over them. 
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Myth: Prostitutes degrade women. 
Fact: Men degrade women -— through rape, battering, insults and by maintaining 


financial and political power over us. 


Myth: All prostitutes have lots of money. 
Fact: 1 They are in prostitution because they are poor. 
Ze After paying fines, lawyers' fees, bail, pimps, cab drivers, hotels, being 
robbed, etc., there is precious little left. Not to mention a total lack of 
UIC, medical benefits, Canada Pension Plan or even criminal compensa- 
tion. For that matter, it's pretty hard to get welfare if you are a known 


prostitute. 
ASP's pamphlet dramatizes the complexity of the situation and the difficulty of finding 


legal and social answers that will satisfy the concerns of all the participants in the 


prostitution debate. 
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CHAPTER 5 
CONTROLLING PROSTITUTION: INTERNATIONAL COMPARISONS 


Acceptance of prostitution and tolerance of its attendant activities (pimping, patronizing, 
soliciting, the spread of massage parlours, sexual exploitation of juveniles, etc.) varies 
from country to country. So do the legal and social systems designed to cope with these 
problems. They may be directed at prostitutes, pimps and procurers, customers or 
business owners and managers. They vary from the somewhat effective to the ineffective 
in achieving their goals and in some cases they exacerbate problems. Although there is 
considerable diversity in the strategies for controlling prostitution which have been 
developed from one country to the next, they all fall under one of three basic systems of 


control: prohibition, regulation or toleration. 


Prohibition and regulation have been used in Canada and a number of other countries for a 
century or more. Toleration, sometimes known as abolition because prostitution as an 
illegal act is abolished from the statute books, is a relatively new approach. Given the 
negative attitudes toward prostitution documented in chapter 1, even the possibility of 
toleration would not have been acceptable in Canada until very recently. It is strongly 
supported by groups like the Canadian Association of Elizabeth Fry Societies who provide 


social services to women facing conviction for prostitution-related offences. 


Each of the systems may be defined in terms of the way it treats the act of prostitution 
itself: some make it illegal, some treat it as legal in particular circumstances, and some 
do not include it in their laws as an illegal act. However, all of the systems include laws 
against related activities which facilitate acts of prostitution. Because of the complexity 
of prostitution and the variety of social responses to it none of the systems exists in a 


"pure" form, but in general they may be characterized as follows. 


In the case of prohibition, the act of prostitution, selling sexual services, is illegal and so 
are any related activities such as pimping or procuring. Nearly all of the states in the 
United States, Japan, the Soviet Union and China are prohibitionist in their approach to 
prostitution. The assumption underlying prohibition is that prostitution is a social evil and 


no part of it can be countenanced in any way. 
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Under regulation, prostitution is permitted under certain limited circumstances. 
Attempts are made to licence or otherwise register prostitutes and require them to be 
monitored and treated for venereal diseases (now designated sexually transmitted 
diseases — STDs), and to licence some brothels or allow some buildings to be used legally 
for prostitution. Where regulation is the chosen system, prostitution per se is seen as 
acceptable in strictly defined areas as long as the prostitutes themselves are known and 
under control. The regulations attempt to minimize the hazards of prostitution: the 
spread of disease, and the extreme exploitation of women including clandestine importa- 
tion, exportation and enforced displacement and transportation from country to country 
or from place to place within a country. Pimping and procuring are illegal and so is the 
act of prostitution itself if the prostitute or the location is not licenced by the relevant 
government body. West Germany is a regulationist country, and so are the states of 


Nevada and Alaska in the United States. 


With toleration or abolition, the buying and selling of sexual services by an individual is 
not illegal nor is it licenced or regulated. Other acts surrounding this exchange are 
illegal, however, including pimping, procuring, keeping bawdy houses, or even overtly 
soliciting another person for acts of prostitution. Thus it is not prostitution which is 
abolished in this system but prostitution as a criminal act. While the term "toleration" 
may to some mistakenly imply approval of prostitution, it is accurate in indicating that 
prostitution is allowed (if not welcomed). In fact, in an abolitionist setting many 
obstacles are set up to prevent prostitution from being carried out with any ease for any 
of the participants. Canada is an abolitionist country as are the United Kingdom, France 


and Sweden. 


It may be useful to Canadians who want change in whatever direction in our own 
treatment of prostitution to have a better sense of what other countries do about this 
complex issue. This chapter will briefly describe the legal and social approaches to 


prostitution in a number of countries and states of the United States. 


It is difficult to find adequate data for any country on the laws relating to prostitution, 
their effect on the people involved, and their effectiveness in terms of that society's 
goals. Few countries have systematically evaluated the effectiveness of their prostitu- 
tion-related laws. A city may know its own situation very well and a neighbouring city 


not at all. The same is true of states and countries. A number of resources have been 
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drawn upon for the material presented here including police reports, arrest statistics, 
newspaper accounts and published research reports ranging from those by prostitutes 


themselves to reports published by the United Nations Economic and Social Council. (See 
bibliography for complete listings.) 


I. Prohibition 


In the United States, responsibility for legislation related to prostitution rests with the 
individual states rather than the federal government. Obviously, the potential for 
variation in the laws is considerable. Thirty-eight states outlaw acts of prostitution, 
44 prohibit soliciting for the purpose of prostitution, and six states have status offences 
where a person identified as a prostitute may be charged under vagrancy laws. (Some 
states have a combination of these types of laws.) The offences may be criminal or civil, 


with corresponding differences in the sanctions (fines, jail terms, etc.) imposed. 


Prostitutes and, at least in terms of the law, customers and pimps are equally liable to 
punishment. This is not reflected in the arrest rates, however. The prohibitionist system 
as practiced in the United States consistently punishes the prostitute while virtually 
ignoring the men who derive pleasure and profit from prostitution. For example, it is 
extremely rare for a customer to spend time in jail, although a considerable number of 
arrested and convicted prostitutes must do so. Statistics from arrest records in San 
Francisco and New York City reflect this practice. In San Francisco in 1977, 2,938 
persons were arrested for prostitution and 325 persons were arrested as customers of 


prostitutes. 


Pimp arrests are also negligible even though pimping is clearly prohibited. In an American 
study of prostitution it was estimated by a Minneapolis policeman that 300 to 400 women 
a year were taken from Minneapolis to New York City by pimps. He had specific 
knowledge of at least 200 pimps operating between Minneapolis and New York City. 
Nevertheless, from January 1974 through the first three quarters of 1977, there were only 
36 indictments in New York City for promotion of prostitution (97 in the entire state) and 


six convictions (18 in the entire state). ! 
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Along with these problems of undue enforcement, there are very real problems associated 
with more energetic modes of enforcement. In order to arrest prostitutes in many places 
in the United States, police respond to complaints from persons in a neighbourhood or 
business district who believe that their area is being taken over by prostitutes. According 
to Winick and Kinsie, "on the basis of a study of representative cities, it would appear 
that only 11 percent of these complaints about prostitution to the police are verifiable." 
Furthermore, in the absence of citizen complainants, police often use what the 
researchers referred to as "clandestine methods bordering on entrapment." —_ Police 
assigned to this work may "leap out of cars, grab women off the street, arrest them and 
testify in court as to a criminal solicitation that never took place."'3 Although police are . 
disallowed from implanting a criminal design in the mind of a person not otherwise 
contemplating a crime, police do approach women and ask them for sex, and persist until 
a deal is negotiated.4 Using these methods of arrest or even resorting to perjury to "clean 
up the streets" can seriously undermine the professional standing and integrity of police 


officers. 


It is obvious from American data that the prohibitionist approach does not drastically 
reduce the numbers of people who engage in prostitution. Estimates of the number of 
full-time prostitutes in the United States range between 250,000 and 500,000.> If one 
includes part-time prostitutes, the estimate rises to approximately 1,300,000 or about one 
percent of the female population.§ One must add to this figure the estimated number of 
juveniles engaged in prostitution — 600,000 females and 300,000 males. According to the 
United States Department of Health, Education and Welfare, these figures represent a 242 
percent increase in female juvenile prostitution and a 195 percent increase in male 
juvenile prostitution between 1967 and 1976. During this time the overall increase for 


adolescent involvement in prostitution was 230 percent.’ 


More than 85,000 people were arrested on prostitution charges in 1977, of whom 71 
percent were women. Eighty-five to 90 percent of those detained were street prostitutes 


even though only ten to 15 percent of known prostitutes are street walkers.8 


When extra pressure is exerted against street prostitutes in American cities as elsewhere 
in the world, prostitution goes underground. Massage parlours show up the ambiguity of 
laws and enforcement policies in a prohibitionist setting. For example, in San Francisco 


there is a large massage parlour industry, focussed around major convention centres. The 
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women who work in the massage parlours are licenced by the police department, not the 
health department, an indication that their real function is known and tolerated. In June 
1980, 29 people were arrested in a series of raids on 14 San Francisco massage parlours. 
Those arrested were charged with "working as a masseuse without a permit," "failure to 
display permits properly," etc. The licencing requirements for massage parlours thus give 


police a broader range of charges to use in controlling prostitution.? 


To combat the blossoming of massage parlours and other types of contemporary brothels, 
many city governments have enacted zoning regulations which attempt to contain "adult" 
businesses to one geographic area. One such attempt was made in Boston, but the 
"Combat Zone" as it is called has become a spawning ground for serious crime. Creation 
of the zone has been interpreted as a quasi-legal blessing on illegal activities. The intent 
was to contain and confine prostitution, pornography and similar activities to make law 
enforcement easier. But its establishment has instead created a nightmare for law 


enforcement. 19 


Prohibition not only makes prostitution difficult to combat, it puts an enormous burden on 
the legal process. In 1977 the City and County of San Francisco spent approximately 
$2 million enforcing prostitution laws. Almost all the money went to arresting, jailing and 


prosecuting prostitutes. | | 


A Canadian study estimated the cost of each prostitution-related arrest at more than 
$200 and the cost of taking each case through the criminal justice system at more than 
$1000. In 1977, an American study estimated that it cost New York taxpayers $3,000 to 


arrest and keep one prostitute in jail for two weeks. 12 


If the American prohibitionist approach has failed to eradicate or even check the spread 
of prostitution, Japan's prohibition system has fared no better. A type of "legislation" of 
prostitution was in effect in Japan from 1612 to 1958. Women who worked in brothels had 
to be registered. In 1948, the brothels were closed and prostitution prohibited on the 
insistence of the occupying forces after World War II. Special "restaurants" known as 
"tokuin" sprang up to replace the old brothels and operated with apparent toleration until 


1958.13 
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Prostitution still exists in Japan. However, an article from The Economist, reproduced in 
The Globe and Mail in October 1977 notes that 37,000 nightclub hostesses were then 
working in Tokyo, and about about 2,200 geishas were still working in the teahouses of 
that city.!4 


It cannot be assumed that all women in these occupations are actually engaged in 
prostitution, however. The article in The Economist noted that "The Japanese draw a fine 
line between paying a set price for sex and the more subtle art of having a geisha agree to 
make love for a general promise of money or presents."!> But the recession has had its 
effect: "Patrons do admit that more geishas now need to make money from sex because. 
they are making less from their talents for art and conversation." As another by-product 
of the recession, the number of geishas has decreased to one-tenth of what it was in the 
late 1960's. Hostesses do not have to undergo the same training as a geisha, or buy the 


expensive traditional kimono, in order to make about the same income. 


It is evident, then, that prostitution is driven underground in countries with prohibitionist 
systems. A number of reports reveal another reaction to prohibition: widespread growth 
in what is called "sexual tourism" where groups of men book tours outside their own 
country. Organized access to prostitutes (increasingly adolescents and children) is a 
major component of the trips. A number of the agencies of the United Nations have 
begun to deal with this alarming phenomenon. So have several international church groups 
and women's groups, and there has been a movement in the international travel agency 


community to resist the lure of this lucrative form of tourism.® 


II. Regulation 


Regulation of prostitution rather than prohibition does have certain ameliorating qualities 
for the prostitute and the customer. Women who engage in prostitution in permitted 
circumstances do not have to fear prosecution. The customers of these women are not 
participants in an illegal act and so they need not fear arrest for the sexual act per se 
(although they are rarely subject to actual arrest or conviction even in prohibitionist 
countries). In a regulationist country or state the activities that are illegal include 
pimping, procuring or otherwise profiting directly from the illegal prostitution of others. 


Legal prostitution is prostitution that takes place in licenced locations (usually brothels) 
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with prostitutes who are registered to do this and who can be monitored medically and 
(not uncommonly) socially. South Korea, West Germany, Amsterdam in the Netherlands, 


and Nevada and Alaska in the United States have adopted a regulationist system. 


In the regulated (or legalized) situation, the conditions under which the women operate in 
brothels are so restrictive that the advantages of relative safety and a steady source of 
income might seem to be of limited value compared to the relative freedom of the 
streets. Descriptions of a brothel in Nevada called the Mustang Ranch reveal that women 
work 14 hour shifts, seven days a week, three weeks in a row. They can leave the brothel 
only with permission and often are allowed to go to only a few places in the town 
(hairdressers, etc.). In many of the brothels in Nevada, as they wait in the "parlour" to be 
selected by a customer, the women may not read, eat or otherwise while away the slow 
times. They are not allowed to talk to anyone about their private lives and they can't 


enter each other's rooms unless it is part of the sexual activity with a customer. 


According to geographer Richard Symanski, author of The Immoral Landscape: Female 
Prostitution in Western Societies, there are approximately 35 legal brothels in Nevada. 
Most of the houses employ about six or seven women, some have as few as three. State 
law does not allow brothels in counties with a population over 200,000 at the last census. 
A number of counties with a smaller population have banned brothels in any case. Those 
counties that do allow certain forms of prostitution regulate it in various ways. Some 
licence brothels by ordinance. Other counties licence their houses as bars and boarding 
houses but regulate them under prostitution ordinances. Several counties limit the 
location of houses; some allow them only in towns or unincorporated areas but do not 


permit them elsewhere. !8 


In spite of these regulatory practices, illicit (unlicenced) forms of prostitution have not 
been curtailed, nor it seems have related illegal activities been reduced. According to 
Symanski, 3,000 to 4,000 women work as prostitutes in areas of Nevada where prostitution 
is illegal. There are as many as 3,000 to 4,000 prostitutes working in the streets and 
hotels of the gambling towns, and they have the usual dependent relationships with pimps, 
cabbies, bartenders, owners or managers of certain hotels or motels, etc., all of whom 


either participate in or exploit the activities of the prostitute. 
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The regulation of prostitution in Nevada has not cut down the crime associated with 
prostitution, nor has it served to protect "good" women from sexual assault. Pimps are as 
prevalent as in prohibitive systems and according to the police in Reno, the closest city to 


the Mustang Ranch, rape continues to increase as it does everywhere else. 19 


Compulsory medical examination of prostitutes, yet another regulationist strategy in 
Nevada, has also proved to have limited value in controlling venereal disease. In the first 
place, a strategy which examines only one of the partners in the sex act is bound to be 
self-defeating. Second, such examinations may actually be harmful, because spuriously 
favourable results provide a false sense of security to clients, prostitutes and controllers. . 
They also provoke hostility and consequently decrease cooperation from the prostitutes. 20 
Finally, the effect of commercialized prostitution on venereal disease is negligible. 
Public health officials in the United States report that prostitutes account for only a 
small proportion (approximately five percent) of venereal disease cases. Furthermore, 
those age groups in which the venereal disease rate is highest are those in which 


patronage of prostitutes is lowest.2! 


Prostitution is also legal throughout West Germany, although the strategies used to 
regulate it are quite different from those just described. They include registration (rather 
than licencing) of prostitutes; extensive use of local zoning ordinances; and development 
of Eros Centres (as opposed to legalized brothels). Eros Centres are large apartment 


buildings designed for occupation exclusively by prostitutes. 


In her study of the effects of legalization on social aspects of prostitution in West 
Germany, Barbara Yandorf observed that neither prostitutes nor prostitution establish- 
ments are specially licenced, registered or certified as such in West Germany. Nonethe- 
less, registration with local health departments is mandatory for prostitutes. They are 
required to carry special health cards and have regular inspections and they must be at 
least 18 years old. The cost of regular checkups is covered by the state and prostitutes 
with a positive venereal disease test are referred to a private doctor for treatment. Their 
health cards are confiscated by the health authorities during treatments.22 In most cities 
prostitutes are restricted to certain sections of the city and are allowed to work on the 


streets, that is to be visible, only between 8 p.m. and 6 a.m. 
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Since prostitution in Germany may not be banned in cities with a population of more than 
20,000 and since each city may regulate the practice as it wishes, a number of different 
zoning approaches have been tried. In Munich, decentralized zoning allows street 
prostitution in small "strips" in several areas of the city. Health authorities reportedly 
prefer such a system since it makes it easier to find, check and register prostitutes than 
would be the case if streetwalkers were randomly dispersed throughout the city. Berlin 
has no zoning although prostitution tends to locate where there is other "adult entertain- 
ment." Although prostitutes are more difficult to find and register without specific 
zoning ordinances, less police time is spent ensuring that prostitutes stay in the appointed 
zone. Hamburg limits prostitution to the St. Pauli district which has been specifically 
zoned as an "adult entertainment" district. It is about half a square kilometre in size and 
is clearly apart from the city's business, residential and legitimate entertainment 
districts.23,24 


A unique feature of the West German system is the creation of the Eros Centres, large 
apartment buildings designed for and occupied solely by prostitutes. Since brothels per se 
are forbidden, "managers" or "madams" of these centres cannot receive a portion of a 
prostitute's earnings. Owners of the premises out of which prostitutes work can only 
charge rental fees for the use of the facilities. However, the rents are usually higher than 


for premises used as ordinary living quarters. 


"F," one of the women whose story is featured in Prostitutes — Our Life, worked for a 


while in an Eros Centre. Her criticisms follow:2? 


They try and make out that those Eros Centres are wonderful.... 
Only Eros Centres aren't like that, they're a catastrophe.... 


There are always about four or five girls on each landing, and the 
girls stand just outside their doors, inside the building. The clients 
come up and look around. So when people talk about looking at us 
as though we were animals, well there they do... . Because in 
Eros Centres you work in a bra and panties — at least you can wear 
a bra, thank goodness .... Eros Centres don't take girls who want 
to work in any other way. Girls who want to wear clothes, who 
want to wear more than little panties and a bra, can't work there. 
It's the boss who hires and fires the girls, so he makes the rules... 


You pay him for the room every day. It doesn't matter if you're 
sick, if you're there or not.... 
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There's no way you can actually refuse a client. The girls are 
forced to work, just to pay for the place they're working in.... In 
Eros Centres, it's 30 marks a trick.... You need four tricks just 
to pay for the room.... (The state taxes) the brothel keepers and 
they tax the girls, whose earnings are supervised very precisely by 
the Eros Centres. 


The establishment of Eros Centres, zoning ordinances and registration practices in West 
Germany have not succeeded in limiting prostitution or containing prostitutes. 26 The 
majority of them, whether registered or not, work in apartment houses, bath houses, 


massage parlours and automobiles.27 


Legalization of prostitution in West Germany has not affected the prevalence of pimps 
either. Yandorf estimated that between 80 and 95 percent of prostitutes have pimps.28 
According to Die Arche, a prostitute refuge in Hamburg, women cannot get into Eros 


Centres without a pimp.2? 


Overall, regulatory strategies such as those adopted in Nevada and West Germany are 
ineffective. They tend to isolate the prostitute from any normal lifestyle by regulating 
only the prostitute's behaviour and not that of the customer or pimp. Thus these 


regulations fail to eliminate or even reduce the worst aspects of prostitution. 


Ill. Toleration (abolition of prostitution as a criminal offence) 


The system that neither licences nor criminalizes the act of prostitution but makes 
related activities like soliciting, pimping and procuring illegal, operates in Canada, the 
United Kingdom, France, Italy, Sweden, Denmark and Australia. Since under this system 
prostitutes are no longer criminals simply by virtue of their work or stigmatized through 
licencing, it was felt that they would more fully enjoy the rights of citizenship. It was 
also felt that the community would have more success in prosecuting ‘pimps. This has not 


been the case. 
Although the act and status of prostitution are legal in Canada, there is often 


contradictory public reaction to some of the criminal statutes and police enforcement 


practices directed at prostitution. The laws about public soliciting and the police 
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enforcement of these laws is one such area. We have already examined the effectiveness 


of these strategies and their uneven application in chapter |. 


The laws in England and France against procuring and pimping, living off the avails of 
prostitution, and keeping a brothel are similar to those in Canada. Prohibitions against 
soliciting and loitering for the purpose of prostitution, however, apply only to "common 
prostitutes" in England and to "known prostitutes" in France. A common prostitute is, 
according to precedent, "a woman who offers her body commonly for acts of lewdness for 
payment."30 The definition of a "known prostitute" is different from "common prostitute" 
only in that it can apply to male prostitutes as well. These are, in effect, status offences 
where the person is prosecuted for what she is along with what she does. This can create 
serious problems for the accused or convicted prostitute. As members of the English 


Collective of Prostitutes pointed out:3! 


By stigmatizing us as 'common prostitutes' in Britain, or as 'Miss 
Turkey’ in Korea, or as a ‘known prostitute! in France and 
elsewhere, they make it very difficult to get off the game. And 
they make it impossible to have a normal life. Whether we hate 
ourselves or are openly proud of being whores, there always comes 
a moment when we feel the stigma of the law .... the law marks 
us. 


Attempts to abolish the criminal status of acts of prostitution per se while outlawing 
associated acts and circumstances seems fraught with contradictions. In response to the 
laws in England, one prostitute summarized the complicated situation from her 


perspective: 22 


It's not illegal for a woman to accept money for sexual services. 
And it's certainly not illegal to purchase them. But it is illegal to 
do any of the things logically necessary for the conduct of the 
business... . advertising, renting premises, bargaining with 
customers. The laws against immoral earnings mean that if a 
prostitute supports an out-of-work lover or husband, he is subject 
to prosecution as a pimp. The laws against keeping a brothel mean 
that the safety and company available to prostitutes working in 
shared premises is illegal. The laws against street offences mean 
that any public encounter between prostitute and potential 
client — and therefore the chance to conduct business without the 
pimps, club owners, agencies and other expensive middlemen... is 
impossible. 
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IV. Conclusions 


Systems of prohibition, regulation and toleration (abolition) must be evaluated in terms of 
their goals. The most sweeping in its goal is prohibition, where all aspects of prostitution 
are illegal. What is evident here is that prostitution is not reduced in amount or kind, the 
prostitute is exposed to the hazards of an outlaw existence, the customer is at risk for 
being part of an illegal transaction in an illegal setting, and the laws and enforcement 
practices of the prohibitionist system are mocked. In a society that repudiates 
prostitution and all its related activities, the prohibitionist approach reinforces that 


attitude but does not succeed in eradicating prostitution in practice. 


The stand against prostitution and prostitutes themselves is not as strong in the 
regulationist situation. A place is made for the practice of prostitution but only under 
very limited conditions. The life of the local prostitute and her customer may be made a 
little less hazardous, legally or physically, but all evidence indicates that the conditions of 
work are still notably destructive for the woman. They allow or encourage the customer 
to continue to engage in highly depersonalized sexual experiences often at the woman's 
psychological and physical expense. Pimping and other forms of "living off the prostitute" 
continue, though in modified forms. There is a very strong suggestion that in the legal 
situation, the government takes the parasitic roles which otherwise would be carried out 
by entrepreneurs. In any case, few prostitutes, customers or other participants in the 
regulationist system actually place themselves within the fold of legality. Those outside 
the law carry out all the activities of prostitution in the same way they do everywhere 


else. 


In some ways, the abolitionist system is the most baffling. It seems to be the most 
humane system, leaving the choice of engaging in acts of prostitution to the individual 
prostitute and customer as long as no member of the public is disturbed by this and as long 
as no one else profits from the exchange. This is not how it works out, unfortunately. 
There is first of all the issue of choice. Can a person of minimal education and financial 
well-being be said truly to choose a way of life that is stigmatized by much of society, 
that is physically dangerous at times, that leaves her with little control over her earning 


power, and that can cause her considerable legal complications? 
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Second, the element of disturbance is not a simple one. Evidently, physical disturbance of 
citizens, whether passersby or residents, cannot be totally controlled. There is also the 
element of moral disturbance. For a variety of reasons, some people are disturbed by the 
very existence of prostitution. For some it may be a matter of moral repugnance or 
rejection of either the prostitute or the customer. (In a society which operates on a 
double standard of sexuality, the prostitute is much more likely to be reviled than the 
customer.) Others react against prostitution in the belief that it is a drastic misuse of 
human sexuality, in particular the sexuality of women and children. There are many 


gradations of opinion in between. 
So even in the abolitionist system where people are given credit for being able to make 
free choices, true choice remains problematic. Impersonal, highly unequal sexual 


exchanges continue, people live off the sexuality of others, and prostitution goes on. 


Where can we go from here? 
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CHAPTER 6 
LEGISLATIVE AND SOCIAL REFORM 


Before a response can be made to the complex issue of prostitution, each element of that 
response must be recognized and articulated. First we must examine our assumptions and 
attitudes about prostitution—the act itself, the direct participants (prostitutes and 
customers), the indirect participants (pimps, owners or managers of enterprises that 
facilitate prostitution), the legal context (including both the laws and those who enforce 


them), and the social context (including the problems of residents). 


Next, what is the goal of the response. What does society or any segment of it want to do 
about the issue? How does society wish each participant in the phenomenon of 
prostitution to be treated or to act? A society's laws reflect its values. What rights and 
freedoms do we want our citizens to have? Whose rights will be preserved, and at whose 


cost? 


Further, we must be aware of the possible consequences of any action for each 
participant. What may be an effective way to reduce the problems caused by one activity 


(or for one type of participant) might encourage other activities in an unacceptable way. 


I. Legislative Reform 


Chapters 1 and 2 described the legal strategies undertaken in Canada, past and present, to 
deal with prostitution. Until recently the law reflected a double standard of morality. 
The uneven enforcement of the law aimed at prostitution emphasized the condemnation of 
women's acts and the toleration of men's, whether they were customers, pimps, procurers 
or bawdy house owners. Only the woman prostitute was locked into the revolving door of 
arrest, fines and being driven to prostitute herself again only to be arrested again. The 
consequences of these laws for other participants were negligible. The consequence for 
society was that the activities of one small segment of the enterprise of prostitution was 


now and then curtailed while prostitution itself continued unabated. 


In recent years Canada has broadened this view slightly. Customers of prostitution can, in 


the letter of the law, be punished for seeking out someone for acts of prostitution. This 
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law is variously interpreted from province to province, however. Also, there is no longer 
in law the status offence of being a prostitute. Certain prostitution-related acts like 


soliciting have to take place for a woman to be charged. 


Legislation continues to aim at minimizing public evidence of prostitution, and where it is 
evident to enforce the laws largely against the woman. The consequence is that the 
public evidence is not much diminished; the women are punished; the customer, pimp, and 
associate supporters of prostitution are largely untouched by law; and the police are left 


with unclear guidelines upon which to act. 


It might seem that, since most adult prostitutes are women, the immediate goal of 
concerned women would be to eradicate prostitution, on the assumption that it is harmful 
to women who engage in it and harmful to other women who live in a society where 
women's sexual services are bought and sold like a commodity. For the women who 
engage in prostitution, however, it is their livelihood and their way of life. Although most 
aspects of prostitution are surrounded by controversy and unresolved questions, one thing 
is clear: prostitutes themselves strongly reject any action that would take their source of 
income away from them. It is particularly galling when this action is proposed by those 
who would do it for the prostitute's "own good." This study should not be seen in that 
light. 


Further, women who are concerned about the social, economic and physical vulnerability 
of women engaged in prostitution are aware that there are other women in society who 
feel that their own way of life is disrupted, or their social values affronted, by activities 


associated with prostitution. The position of these women must also be considered. 


Women have long been at the forefront of struggles to make social relationships more 
equitable, to improve educational and cultural levels for all citizens, to improve working 
conditions, and to make laws and their enforcement more humane. If prostitution is a 
reflection of society with unequal and highly impersonal relations between the sexes, 
some things in that society must be changed, but as women we cannot do this at the direct 


expense of women who now depend on prostitution for their income. 


What emerges from this study is that the enterprise of prostitution reflects a sexist 


society, one which encourages unequal, impersonal, commercialized sexual relations 


Age 


between women and men. Of all those who profit from prostitution, the prostitute herself 
still bears the brunt of social stigma, legal complications, risk of physical abuse or 


sexually transmitted diseases, and expropriation of much of her income by others. 


The long-term goal of dealing with prostitution should be to eliminate unequal, 
depersonalized, commoditized sexual relations and the social and economic inequities that 
put women in more vulnerable roles in prostitution and many other socio-economic 
circumstances. The strategies for accomplishing this should include broadening women's 
access to the full range of educational, economic and social roles within society. Men and 
women should be able to work and socialize together as equals with the opportunity to 
learn about each other as whole people. But what can be done in the face of current 


realities? 


The Advisory Council on the Status of Women has three closely related concerns, all of 
which take into account the Council's efforts to contribute toward more humane 
treatment of all women in our society. One is that women who work as prostitutes may 
do so with a minimum risk of physical abuse from customers or pimps, of unfair treatment 
in law and its enforcement, and of financial exploitation by pimps or other 
"entrepreneurs." At the same time, other citizens should not be harassed or intimidated 
by prostitution-related activities. To deal with these concerns, existing laws must be 
changed and applied vigorously and even-handedly. Finally, the Council suggests the 
development of social policies which would decrease the demand for asymmetrical, 
commoditized sex, and make it easier for prostitute women who wish to take up other 


forms of work to do so. 

The following section is an attempt to suggest strategies for legal and social reform 
within the basic context of enhancing the well-being and status of all women. 

II. Legal Reforms and Monitoring of Their Application 

Within this context then, it seems reasonable to make changes in particular laws which, in 


the short term, would allow prostitutes to carry out their activities in physical safety. 


Such changes should attempt to minimize prostitutes' coercion and exploitation by pimps 
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and illegal entrepreneurs, and allow their activities to be carried out without causing 


public disturbance. 


With these considerations in mind, the Council recommends the following changes in the 
Criminal Code. They amount to partial decriminalization of selected prostitution-related 
offences, while retaining sanctions against all offensive solicitors and against all who 


directly profit from the prostitution of others. 


1) The abolition of the present "soliciting" provision in S. 195.1 of the Criminal Code 
should be replaced by the creation of a new offence wherein the pressing or - 
persistent solicitations of anyone in a public place, for whatever purpose, would be 


liable to penalty; 


2) A broad definition of public place which would include: 
(a) a motor vehicle located in or on a public place; 


(b) a place which can be seen from a public place; 


These recommendations, applicable to potential customers as well as prostitutes, 
recognize that the public nuisance of pressing or persistent solicitation is great enough to 
be a matter for genuine concern. Rather than single out soliciting for the purpose of 
prostitution for special mention, however, as in S. 195.1, the recommendations are an 
attempt to use the criminal law to reduce all forms of pressing or persistent solicitation. 
This does not mean that unobtrusive, inoffensive soliciting of the sort with which we are 
familiar at Christmastime from social welfare groups or from pamphleteers who stand 
quietly on the sidewalk simply holding their brochures up for public view will be liable to 


criminal sanctions. They are neither pressing nor persistent in accosting any individual. 


The following recommendations aim at allowing prostitutes to carry on their business 
discreetly and in small groups for their own safety. They also attempt to strengthen 


sanctions against pimps and procurers. 


3) The definition of a common bawdy house in S. 179 of the Criminal Code should be 
amended to make it clear that it refers only to places used for the purpose of the 
prostitution of others and to places used by more than three persons for the purpose 


of their own prostitution; 
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4) The criminal offence of procuring in S. 195 of the Criminal Code should be amended 
to ensure that all persons who may be subject to procurement are protected. That 


is, anyone who procures anyone, no matter the status of the procured person, 


commits an offence; 


5) An amended procuring provision in S. 195 of the Criminal Code should be vigorously 


enforced; 


These recommendations recognize the fact that prostitution is far too entrenched in our 
society to be eradicated in the near future. Meanwhile there are a number of women who, 
for whatever reasons, are dependent upon prostitution for their livelihood. If they are 
adult women it seems only fair that they be able to continue in prostitution, should they 
so wish, as long as they can do so in a reasonably safe way, for their own purposes (and not 
to the advantage of pimps, procurers or organized crime) and without intruding upon the 
public. 


The changes would also permit adult prostitutes and customers to operate freely in places 
which do not contravene the revised definition of a common bawdy house. This may also 
reduce some of the street activity now associated with prostitution. It would give 
prostitutes the added protection of being able to work in twos or threes and to set up a 


fairly stable, safe place from which to operate. 


If this kind of arrangement is to work the prostitute must still be able to make her 
presence known. If she is not to resort to overt street solicitation or reliance upon pimps 
and other contact people, with their exploitative relationships to her, she must be able to 
advertise. Guidelines for advertisement could be developed with the public nuisance 
factor kept in mind — that they not be offensive because of their location, size, content or 
general obtrusiveness. The question of whether guidelines would acquire legal status and 
at what jurisdictional level, or whether they could be controlled by individual newspapers 
or other media as is sometimes the case for certain classified advertisements would have 


to be resolved. 
Changes in the laws related to pimps and procuring, along with the retention of the bawdy 


house provisions in S. 193 under the new definition (more than three prostitutes) would 


allow the law to continue to penalize everyone attempting to profit from the organization 
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of prostitutes into brothel operations. Amendments which would facilitate the use of the 
procuring section against those who exploit prostitutes should be encouraged. Eliminating 
the special requirement of corroboration of a witness! testimony concerning those accused 


of procuring might be a step in this direction. 


6) An additional new criminal offence of "offering to purchase or purchasing sexual 
services of a person under the age of 18 years" should be created. Mistake of fact 


concerning the age of the individual should be no defence to this charge; 


This recommendation indicates the total rejection by the Canadian Advisory Council on . 
the Status of Women of any exploitation of minors for sexual purposes. Here the 
culpability must be with the person who encourages this behaviour, not upon the minor. 
Of course, unless extensive change can be brought about in the emotional and economic 
situation of many adolescents there will continue to be some who are drawn into 
prostitution. Their problems will not'be solved by changes in the Criminal Code, but the 


seriousness of adult exploitation of minors is more appropriately dealt with there. 


Of course, it is essential that the enforcement of any of these laws be efficient, equitable 
and non-sexist, particularly where soliciting is at issue. Our research has shown that this 
has rarely been the case in the past. Although the Canadian Advisory Council on the 
Status of Women has suggested alternatives to the existing legal approach to prostitution- 
related offences, it must be recognized that no one can determine at this point whether 
they — or any other laws — will succeed, given the complexity of the problem. Therefore, 
any laws declared in the near future must be based on research as to their application and 


efficacy. 


7) In connection with the specific alternatives presented above, the Canadian Advisory 
Council on the Status of Women also recommends that its policy of partial 
decriminalization be implemented for a period of several years during which its 
effect would be monitored and assessed. At the expiration of this period its 
usefulness should be evaluated with specific reference to the following criteria, 


among others: 


(a) its success in alleviating the burden of legal and economic penalties which are 


now borne almost entirely by the women who are prostitutes; 
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(b) its enforcement in an equitable, undiscriminatory manner; 


(c) its efficacy as a system which discourages the participation of pimps and 


organized crime in activities carried out by individual prostitutes; 
(d) its success in minimizing nuisance behaviour in streets and neighbourhoods. 


Unless thorough research goes hand-in-hand with informed lawmaking, there is a real 


danger of further complicating an already discouraging situation. 


Ill. Social Reforms 


Our laws and the enforcement of them are shaped within the larger context of our 
economic, political and social institutions. Laws may "lead" society in the formation of 


attitudes or "follow" the lead of social pressures. 


It would be a mistake to expect that legal reform alone can change, increase or eradicate 
any social phenomenon, however. In the case of prostitution, real change can only come 
about if there are extensive changes in a wide range of institutions, attitudes and 
behaviours. Women's economic and social vulnerability must be lessened if women are to 
be able to improve and control the circumstances of their lives — the kinds of work they 
do, the income they earn when they work for pay, the quality of their social relationships, 
and their physical safety and well-being. Women as a group are fully accepted in only a 
very few types of work, work that is predominantly low skilled, low paying and low status. 
It is women who are the objects of most marital violence, and women and girls who are 


the victims of rape and other sexual abuse. 


Women have traditionally had their sexual morality and physical attractiveness defined by 
men, who have benefitted from the requirements they set for female sexual accessibility 
and marital fidelity. Women have had to conform to these expectations to maintain 
"respectability" as women and to achieve some measure of economic security through 


marriage. 
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While this situation may be changing slowly, it is not difficult to see that prostitution will 
continue to be an option for some women as long as alternative means of economic 
support are difficult to obtain or are unappealing to a woman who does not want to engage 
in the kinds of work into which most women are channelled. There will be money in 
prostitution as long as it is considered acceptable and desirable by enough men to make it 
worthwhile for some women, girls, boys or men to accept the risks and precarious social 


status it incurs. 


Two levels of social reform should be considered. The first is to develop measures to help 
women who are prostitutes today to adopt a different way of life if they wish to. The - 
second would be much broader. It would aim at changing those aspects of society that 
create rigid stereotypical expectations of female and male behaviour and reinforce the 
economic and social inequities between women and men, of which prostitution is only an 


extreme example. 


For women who are themselves prostitutes, it can be very difficult to adopt the very 
different way of life and everyday routine of paid work in the labour force. The 
prostitute who can generally set her own hours of work and who lives in a world of cash 
exchanges, whose money may come as easily and quickly as it goes, and who is not linked 
firmly to the "disciplines" of work in a bureaucratic setting, is likely to find it very 
difficult to make the transition to that new world. A woman who has spent a significant 
portion of her early adult life in a marginal or even "outlaw" occupation is unlikely to 
have the skills and knowledge required for most standard jobs. Nor is she likely to have 
contacts to help her find a job in the regular working world. Aside from these difficulties, 
there is the distinct possibility that jobs in the "straight" world will be unappealing and 
low paying. An ex-prostitute is faced with the fact that the jobs which she can get, like 
the jobs most women hold, are neither as interesting nor as well-paid as the jobs any man, 


even if equally marginal, is able to get. 


Any woman who is isolated from the mainstream or who is not attached to the labour 
force needs access to programs that inform her about the prerequisites for entering the 
paid work force. She needs to know what jobs exist, what training they require, how to 
engage in job searches, make out applications and have job interviews. She will need to 
know more general aspects of paid work —how to behave on the job, how to relate to 


other workers, how to try for advancement if she wishes it. 
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A number of existing programs throughout the country offer information and training on 
one, more, or all of these aspects of the paid work world, and could be used or adapted to 
help prostitute women who wish to do so to move from their marginal social and economic 
status into the mainstream of society. Some community colleges, community organiza- 
tions and women's groups offer these programs, as do certain provincial and federal 
government offices. The programs are often underfunded, however, with the result that 
many of them are not offered uniformly across the country. A lot depends on local 


initiative: one city or town may have a good range of programs while another has none. 


While prostitute women have the same need for skills training, job entry and on-the-job 
support that other women do, any program that is expected to help the prostitute in 
transition must devote special attention to reaching and making welcome and comfortable 
women who have been living a rather different way from other clientele. Involving the 
women themselves in planning and carrying out the program would solve some of these 
problems. Provision for them to form support groups where they can discuss and analyze 
their experiences in this time of change could be an important aid to the other aspects of 
any program. The essential point in the case of prostitutes is that the program build on 
their previous experiences by establishing ways for them to constructively link the 


relevant parts of their previous life to their new one. 


At the more general level of social reform, extensive action would have to be taken on 
two fronts — economic and social. Assuming that they have the appropriate qualifications, 
all women should be able to choose freely the kind of work they undertake, without sexual 
barriers. This would require a major restructuring of the work world and the educational 
system which feeds people into it. Outmoded ideas about women's social and economic 
roles must be eradicated by the "push" of affirmative action programs and the "pull" of 


educational programs both on the job and off. 


Second, attitudes about women's and men's role in society, their needs and their rights, 
must be dramatically changed. The double standard of sexual morality, the belief that 
women's work is not real because much of it is not paid, the attitudes toward women 
which result in physical and sexual assault, the belief that women are still the "property" 
of their husbands or sexual partners, all of these must be changed if women are to 


participate fully in our society. 
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Some of this change could be effected by education. Education should include thorough, 
non-sexist study of human sexuality and socio-sexual relations so that an accurate picture 
of the needs, interests and rights of all people can be more clearly understood and 
respected. Derogatory stereotypes about women as a group must be countered in the 
workplace and in the community by thorough education about women's full human 


capacities and rights. 
Attempts must be made in every aspect of our lives to bring about a true egalitarian 


society, one that allows all women and men to have true freedom of choice in their 


personal, economic and social lives. 
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APPENDIX B 


Chronology of Canadian Prostitution Law 


1839 


1851-1881 


1858 


1865 


1867 


1871 


1874 


1880 


1879-1899 


In Lower Canada the police were authorized to apprehend "all common 
prostitutes or night walkers wandering in the fields, public streets or 
highways, not giving a satisfactory account of themselves." It was aimed 
solely at women and specific offensive behaviour was not a prerequisite 
for detention. Persons in the habit of "frequenting houses of ill fame" 
could also be arrested. 


Many Canadian municipalities passed by-laws suppressing houses of 
prostitution, prostitutes, inmates and frequenters. 


After Lower Canada and Upper Canada united into the Province of 
Canada, this legislation extended to the United Territory. It also 
authorized the arrest of inmates of bawdy houses. 


The Contagious Diseases Act (CDA) was designed to protect military 
men from venereal diseases. The statute authorized the detention of 
diseased prostitutes for up to three months at certified hospitals. It may 
never have been enforced since no hospitals were ever certified to detain 
diseased prostitutes. The statute expired in 1870. 


The newly created federal government passed an act which "prohibited 
all persons from procuring the defilement of women under the age of 
72) 


An Act respecting "vagrants" was also passed in which common 
prostitutes, keepers of bawdy houses and houses of ill-fame, frequenters 
of such houses and all persons who supported themselves for the most 
part by the avails of prostitution, were liable to arrest. 


Vagrants were condemned to a maximum of two months imprisonment, 
$50 or both. 


An act made it a requirement for women convicted under the Vagrancy 
Act more than once to serve their sentences in the Quebec Female 
Reformatory. Minimum sentence was five years in contrast to the 
maximum penalty under the Vagrancy Act of two months. 


Vagrancy Act amended to increase penalties involved to a maximum of 
six months at hard labour. 


The federal government decided to regulate against the prostitution of 
Indian women and "An Act to amend and consolidate the laws respecting 
Indians" was introduced. The act prohibited the keepers of bawdy houses 
from allowing Indian women prostitutes on the premises. 


Legislators began to enact a rash of provincial statutes to remove young 
girls from the custody of parents who lived in a socially unacceptable 
manner and to transfer them to newly-established industrial refuges for 


girls. 
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An Ontario Grand Jury recommended that imprisonment as well as a fine 
should be inflicted on keepers of bawdy houses, that present laws should 
be strictly enforced, and that "every publicity be given to those who 
frequented brothels." 


To ensure that native Canadians could be convicted of being brothel 
keepers, the Indian Act (see 1880) was amended to state specifically that 
keepers of "tents and wigwams," as well as houses, fell within the bawdy 
house provisions. 
yw 

An amendment to the Indian Act provided that every Indian keeping or 
frequenting a disorderly house, tent or wigwam used for such purpose 
was also liable. The federal government repealed this provision in 1887 
and added a new one meant to apply only to Indian women prostituting 
themselves. 


An Act respecting offences against public morals and public convenience 
was created. It made it an offence to entice a woman to a brothel, or to 
knowingly conceal her. It forbade men to seduce and have illicit 
connections with any woman of previously chaste character. Bawdy 
house provisions were re-enacted with additional prohibitions against 
being an inmate. 


Enactment of the Criminal Code. The federal government adopted a 
statute against procuring women for unlawful carnal connection and 
made it unlawful for parents or guardians to encourage the defilement of 
their daughters or wards. Conspiracy to defile was also prohibited. 
Provisions under the Indian Act were inserted into the Criminal Code but 
restricted to unenfranchised Indian women only. 


This legislative picture would remain in place until 1972. Most of the 
statutory amendments in the 20th century did no more than add a few 
peripheral offences against prostitution-related activities and fine-tune 
the penalties. 


Definition of a bawdy house amended to include "a house, set of rooms or 
place of any kind kept for the purposes of prostitution or occupied or 
resorted to by one or more persons for such purpose." 


The penalty for procuring women increased from a maximum of two 
years to a maximum of five years. 


The procuring provisions were extended to include everyone who "on the 
arrival of any woman or girl in Canada, directs her to any common 
bawdy house"; or who "for the purposes of gain, exercises control, 
direction or influence over the movements of any woman or girl in such a 
manner as to show that he is aiding, abetting or compelling her 
prostitution with any person or generally." 


Men who lived off the avails of prostitution of another person were 
subjected to a reverse onus clause which stated: "where a male person is 
proved to live with or to be habitually in the company of a prostitute 
(...) and has no visible means of support or to live in a house of 
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prostitution, he shall, unless he can satisfy the court to the contrary, be 
deemed to be living on the earnings of prostitution." 


It was made clear that habitual frequenting was no longer a prerequisite 
to conviction: "everyone found in any disorderly house" was now to be 
subject to conviction. 


The procuring penalty was increased to include whipping on second and 
subsequent convictions. 


The penalty for being an inmate of a common bawdy house was increased 
from a maximum six months to a year; keepers and inmates of bawdy 
houses who had been convicted three or more times were required to 
serve a minimum term of three months, with a maximum of two years. 


The Criminal Code was amended to create a new federal offence of 
"corrupting children through such behaviour as indulging in 'sexual 
immorality' in the home." 


The procuring penalty was increased to a maximum of ten years. 


The Supreme Court of Canada (The King v. Betty Cohen) found that the 
habitual use by one woman of her own premises for prostitution was 
sufficient for a conviction to be made for the offence of keeping a 
common bawdy house. 


Maximum sentence for keepers and inmates of bawdy houses was 
increased to three years. 


Another new offence was added: "Everyone who knowingly takes or 
transports (. . .) any other person to any common bawdy house is guilty of 
an offence and liable on summary conviction." 


The Supreme Court of Canada (Patterson v. The Queen) indicated that 
isolated instances of prostitution were not sufficient to brand a place a 
common bawdy house — there must be some evidence of habitual use. 


Section 175(1)(c), commonly referred to as "Vag. C" and in place since 
1867, was repealed and replaced by a soliciting offence (195.1). "Every 
person who solicits any person in a public place for the purpose of 
prostitution is guilty of an offence punishable on summary conviction." 


NOTE: The following Provincial Appeal Court and Supreme Court of 
Canada decisions reflect the four problems inherent in this law: 
What constitutes soliciting? Does the customer solicit? Can a 
male be a prostitute? What is a public place? 


An Ontario County Court (R. v. Patterson) held that males could not be 
prostitutes. 


The B.C. Supreme Court (R. v. Obey) held that males could be 
prostitutes. 
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The Supreme Court of Canada (R. v. Hutt) held that "soliciting" means 
conduct which is "pressing or persistent." 


Judgement also indicated that a car was not a public place but this is not 
binding because it was not one of the grounds of the appeal. 


The B.C. Court of Appeal (R. v. Dudak) held that the customer could not 
be convicted of soliciting. They gave approval to their earlier Obey 
decision (1973) which said a prostitute could be either a female or male 
person. 


The Ontario Court of Appeal (R. v. DiPaola and R. v. Palatics), held that 
both customer and prostitute could be convicted of soliciting (for the 
purpose of prostitution). 


Regarding the use of a premise for prostitution, the Ontario court of 
appeal (R. v. Ikeda and Widjaja), held that twice in the same room on one 
night was not sufficient to brand a place as a common bawdy house. 


Montreal, Calgary, Vancouver, Niagara Falls and Halifax enacted by- 
laws dealing with street prostitution. The content of the by-laws was 
quite similar. The first, enacted in the City of Montreal in 1980, forbade 
remaining in public places (defined as including any place to which the 
public has access, by right or explicit or implicit invitation) for the 
purposes of prostitution, or approaching others for the same purpose in 
such a place. The Calgary by-law enacted in 1981 forbade being, 
remaining or approaching another on a street for the purpose of 
prostitution. Punishment was by way of substantial fines, which 
increased in quantum for subsequent offences. The Calgary enactment 
became the model for subsequent by-laws. Vancouver, Niagara Falls and 
Halifax enacted their by-laws in the spring of 1982. 


The Montreal by-law was declared ultra vires by the Superior Court of 
Quebec. 


The Supreme Court of Canada ruled in R. v. Whitter, R. v. Galjot that 
"pressing or persistent" meant repeatedly soliciting the same person. 


The B.C. County Court of Cariboo (R. v. Wise) found a motor vehicle to 
be a public place. 


The Alberta Court of Appeal (R. v. Cline) held that a person who is 
already a prostitute could not be procured. 


The Ontario Court of Appeal (R. v. Pierce and Gollaher) held that a 
parking space, habitually resorted to by a prostitute in various motor 
vehicles belonging to her customers, was a "place" for the purposes of 
the definition of a bawdy house. 
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Bill C-127, proclaimed January 4, 1983, made several changes to the 
Criminal Code: 


- "prostitute" now means "a person of either sex engaging in 
prostitution"; 

- any person (rather than "any female person") who is not a common 
prostitute or a person of known immoral character is protected 
under the procuring section; 

- any person (rather than any male person) living on the avails of 
prostitution is liable; 

- a person can be convicted of procuring upon the evidence of only 
one witness. 


The Supreme Court of Canada (Westendorp v. The Queen) found the 
Calgary by-law to be invalid and ultra vires the power of the City of 
Calgary. 


The Justice Minister tabled in the House of Commons proposals to amend 
the soliciting section of the Criminal Code which would ensure that the 
offence applies to anyone who solicits, whether it be the prospective 
customer or prostitute, and which would include within the definition of 
a "public place" a motor vehicle in or on a public place. He also 
announced the creation of a special committee to make further 
recommendations on both prostitution and pornography. The Committee 
is to report its findings no later than December 31, 1984. 
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APPENDIX C 


THE PROPOSALS RECOMMENDED BY THE STANDING COMMITTEE 
ON JUSTICE AND LEGAL AFFAIRS 
MARCH 1983 


Replace the present definition of "public place" in s. 179 of the Criminal Code with 
the following: 


"public place" includes any place to which the public have access as of right or by 
invitation, express or implied; or any vehicle situated in a public place, and further 
includes any private place that is open to public view. 


Amend s. 195.1 and add ss. 195.2 - 195.4 as follows: 


195.1 (1) Every person who solicits any person in a public place for the purpose of 
prostitution is guilty of an offence punishable on summary conviction. 


(2) For the purposes of subsection (1), "person" shall be deemed to include the 
person soliciting the services of a prostitute. 


195.2 (1) Every person who offers, or accepts an offer, in a public place, to engage 
in prostitution is guilty of an offence punishable by a fine of not more than $500, or 
in default of payment, by no more than 15 days imprisonment. 


(2) For the purposes of subsection (1), "person" shall be deemed to include the 
person engaging or seeking to engage the services of a prostitute. 


195.3 Everyone who offers or accepts an offer to engage in prostitution with a 
person under the age of 18 years, whether or not he believes the person is 18 years 
of age or more, is guilty 


(i) of an indictable offence and is liable to imprisonment for two years, 
or 
(ii) of an offence punishable on summary conviction. 


195.4 The operation of sections 195.1 to 195.3 shall be reviewed by such committee 
of the House of Commons as may be designated or established by Parliament for 
that purpose within three years after the coming into force of these provisions, and 
the committee shall within a year after the review is undertaken or within such 
further time as the House of Commons may authorize, submit a report to 
Parliament thereon including a statement of any changes the committee would 
recommend. 
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APPENDIX D 
Proposed Act to Amend the Criminal Code 
On February 7, 1984 the Minister of Justice, the Honourable Mark MacGuigan, tabled The 


Criminal Law Reform Act (Bill C-19) which proposed the following amendments to the 
soliciting provisions of the Criminal Code. 


1972,¢.13, 48. Section 195.1 of the said Act is 

s.15 amended by adding thereto the following 
subsection: 

Definition "(2) In this section, 

"prostitution" "prostitution" includes obtaining the 


services of a prostitute; 


"public place" "public place" includes a motor vehicle 
located in or on a public place." 


Explanatory Note 


The proposed Act contains the following explanatory note relating to Clause 48. 


Clause 48: New. This amendment would ensure that 
the offence of soliciting applies to the person who initiates 
the solicitation, whether it is the prospective customer or 
the prostitute and would define "public place" to include a 
motor vehicle. 
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